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FOREWORD 


In this day of the atomic bomb, the iron curtain, and an armed peace, it may 
seem almost quixotic to talk of international human rights.’ Yet the striking fact is 
that the demand for international human rights did not originate in the governments 
which framed the United Nations Charter. On the contrary, it was the result of 
widespread feeling here and abroad that no postwar international organization would 
be successful in preserving world peace without a firm foundation in human rights. 
It was this conviction which in a sense forced the human rights provisions into the 
United Nations Charter and, indeed, made them, in the opinion of many, almost the 
very core of the United Nations. These provisions, in turn, have led to the drafting 
of the Declaration of Human Rights, the Covenant on Human Rights, and the 
Conventions on Freedom of Information and Genocide. Furthermore, the various 
peace treaties for World War II so far concluded contain human rights provisions 
which are now the subject of bitter discussion in the organs of the United Nations. 


The problems facing the draftsmen of these various documents are both numerous 
and difficult. Nor are forceful critics of the results thus far, lacking. Perhaps the 
most fundamental and critical question is that of enforcement. Certainly one is 
tempted at times to wonder if all these declarations, covenants, and coaventions will 
amount to little more than scraps of paper until another world war or similar 
catastrophe drastically changes the shape of our world community. 


I venture to think, though, that the work so vividly described in this symposium 
is not in vain. For one thing, even the most despised paper provisions may perhaps, 
unknown to their critics, accomplish certain definite, positive results, as did the 
League of Nations minorities guarantees. For another thing, as Professor Chafee 
so wisely observes, we must not let contemporary events be the sole criterion for 
this work. International human rights can and should be laboriously etched out 
now, not perhaps for immediate world use, but for the future. Today’s labor will 
not be wasted if it makes available to our world a firm foundation on which to 


* This symposium will be published in two parts, the second of which will appear in the Autumn, 
1949, issue. 
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build. Finally, it seems to me that man today, in this society of police states, security 
restrictions, and strong government controls of all kinds, may well need for his 
spiritual happiness and his human dignity some striking reaffirmation of the rights 
of the individual, rights not against but in the organized community of his fellows 
throughout the world. Our goal may be far distant and out of sight. But at least 
it is something to know that we and others have made a beginning and perhaps 
even more than a beginning toward defining and reaching that goal. 
Rosert KraMer. 

















THE COVENANT ON HUMAN RIGHTS 


Artuur N. Hotcomse* 


The Covenant on Human Rights is designed to form the second part of an Inter- 
national Bill of Rights, of which the first part is the Universal Declaration of Human 
Rights. The Covenant is a document of a fundamentally different character from 
the Declaration. It is more than a common standard of achievement for all peoples 
and all nations, a formulation of an ideal, to which the laws of the nations will be 
approximated as fast and as far as circumstances permit. It is a statement of law and 
imposes a legal as well as a moral obligation upon those peoples who accept it to act 
in accordance with its. precepts. The articles of the Covenant will be embodied in a 
treaty, which, when duly ratified and made effective by such enabling acts as may 
be necessary in different countries, becomes a part of the law of the land in each of 
them. It is a project for a piece of international legislation, more ambitious and 
perhaps more important than any other in the history of international law. If sup- 
ported by suitable measures of implementation, it could be a great triumph of 
reason over force and violence in the development of human relations. 

The framing of the Covenant on Human Rights has been closely connected with 
that of the Universal Declaration of Human Rights. The United Nations Com- 
mission on Human Rights at its first session in January, 1947, resolved to prepare a 
Declaration and a Covenant simultaneously and at its second session in December 
of the same year proceeded to consider the substance of both documents. The 
majority of the Commission were quickly convinced that the drafting of a Covenant, 
suitable for incorporation in the laws of the nations, was a more difficult. under- 
taking than that of a Declaration, designed primarily to express the aspirations of 
the peoples for whom they were authorized to speak. The Commission decided 
therefore to put the completion of the Declaration first and to continue with the 
framing of the Covenant thereafter. The adoption of the Declaration by the General 
Assembly of the United Nations, December 10, 1948, cleared the way for further 
work on the Covenant. It also imposed upon the Commission the obligation, in 
framing a Covenant, to give legal form, as far as may be practicable, to the moral 
principles proclaimed in the Declaration. 

The Draft Covenant is based upon materials provided by the Secretariat of the 
United Nations and by a drafting committee appointed by the Commission itself. 
These materials were carefully considered by the Commission at its fifth session, 
ending June 20, 1949. The result was a document, consisting of twenty-six articles, 
which were put in shape for reference to the Member Nations with a view to further 
revision in the light of their criticisms and suggestions. The Member Nations were 


* Professor of Government, Harvard University. 
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requested to return their replies to the Commission by January, 1950. The Com- 
mission will then try to complete the Draft Covenant, in order to submit it to the 
Economic and Social Council, which in turn, after due deliberation, may send it to 
the General Assembly for consideration at the session beginning in September, 1950. 

The Draft Covenant is divided into three parts. Part II, consisting of eighteen 
articles, contains the main body of the Covenant. These articles set forth rights and 
freedoms corresponding to those proclaimed in the Universal Declaration of Human 
Rights, as far as the Commission on Human Rights deems them practicable at the 
present time in the existing state of the world. The Commission postponed the 
proposal of a definite text for three of the articles, pending further advice from 
other United Nations agencies and the receipt of the views of the Member Nations 
themselves. For the other fifteen articles definite texts were proposed. The first 
and third parts of the Draft Covenant, each consisting of four articles, contain propo- 
sitions, both general and specific, relating to the enforcement of the Covenant. These 
articles proved extraordinarily troublesome and were left unfinished by the Com- 
mission at its fifth session. It is evident that the drafting of the Covenant is still 
in a preliminary stage and that difficult problems remain to be solved before it will 
be ready for submission to the General Assembly. 

The nature of the Draft Covenant, and the problems with which its framers 
have to deal, are revealed most clearly by a comparison of its text with that of the 
Declaration. The latter begins with a general declaration of faith in the natural 
dignity and reasonableness of mankind and of hope for the eventual realization of 
human brotherhood. The second article of the Declaration, following the spirit and 
in part the letter of the Charter itself, proclaims the right of all men everywhere, 
regardless of the status of the country or territory to which a man may belong, to 
fundamental freedoms without distinctions of any kind. To the list of forbidden 
distinctions, contained in the Charter, the Declaration specifically adds others, 
notably distinctions on account of the ownership of property. There is of course 
nothing corresponding to these broad general observations in the Draft Covenant. 
Whatever generalizations of this kind may be deemed desirable will presumably 
be inserted in the preamble to the Covenant, where they can illuminate its purpose 
and spirit and thereby aid in its interpretation and enforcement. The Commission 
has not yet drafted the preamble. 

The next eighteen articles of the Declaration deal with civil rights, both sub- 
stantive and procedural. The first of these, Article 3, proclaims simply that everyone 
has the right to life, liberty, and personal security. The Covenant cannot dispose of 
these fundamental freedoms so easily. Consider the most fundamental of all 
rights—the right to live. We Americans deal with this fundamental right by pro- 
viding that neither the federal nor the state governments shall deprive any person 
of his life without due process of law. These provisions do not exclude the possi- 
bility of lawfully depriving a person of his life in various ways as well as by con- 
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viction in court for a capital crime. Americans may be lawfully killed in the 
process of suppressing a rebellion or putting down a riot, or in self-defense or in 
defense of the life of another person, or by accident, or by a surgical operation, or 
for resisting arrest under certain circumstances, or to prevent the commission of a 
serious crime, or by the military in time of war. 

The Commission recognized the difference between writing an article, designed 
to discountenance the taking of life, as in the Declaration, and one designed to 
penalize it, as in the Covenant. It began by considering a proposal that no one 
should be deprived of his life save in the execution of the sentence of a court follow- 
ing his conviction of a crime for which this penalty was provided by law. Then it 
proceeded to consider the various exceptional cases in which the taking of life 
should not be held a criminal act. It ended by providing simply that no one shall be 
deprived of his life. This provision obviously did not dispose of the Commission’s 
problem, but general agreement could not be obtained for any list of exceptions. 
Members of the Commission doubtless came to realize that procedural rights for 
persons accused of depriving others of their lives without due cause would be more 
important than a substantive right to live which nobody could define. They added 
therefore provisions designed to restrict capital punishment to the most serious 
crimes, whatever that may mean in different parts of the world, to prevent sum- 
mary executions without at least a formal trial, and to encourage mercy in the 
administration of criminal justice. Other articles were designed to put an end to the 
use of torture or cruel and inhuman punishments of any kind, and to afford pro- 
tection against unauthorized medical or scientific experimentation involving bodily 
mutilation. Questions arose whether the performance of certain surgical operations 
without the consent of the individual directly concerned for the protection of society 
against the spread of imbecility was to be permissible, and this part of the subject 
was referred to the World Health Organization for an advisory opinion. The Com- 
mission certainly made progress toward a rational definition of the right to life, but 
confessed its inability to finish this part of its task without further help. 

The problem of defining the right to liberty proved even more difficult. Liberty 
may be defined narrowly as a right to move about in a country from one place to 
another without physical restraint of the person. Such liberty is secured for Ameri- 
cans by habeas corpus acts and by the decision of the Supreme Court in the Okie 
case’ that a state government may not obstruct the movement of citizens across 
state lines. It does not prevent the government from taking action in the public 
interest which may greatly restrict the freedom of the individual to do as he pleases. 
Liberty may be defined more broadly so as to include freedom to do many things 
that a man might like to do or even to do as he pleases in all things, provided he 
does not interfere with a like liberty of others. But such liberty for all would greatly 
impede the practical capacity of the government to protect the interests of the whole 


2 Edwards v. California, 314 U. S. 160 (1941). 
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body of people by imposing salutary restraints on the behavior of the individual. 
The problem of drawing a line wisely between the liberty of the individual to do as 
he pleases and the authority of the government to do what may seem to be neces- 
sary and proper in the public interest is the basic problem of constitutional govern- 
ment. 

The Commission on Human Rights was well advised not to try to solve this 
problem, certainly not in a uniform manner, for all peoples everywhere regardless 
of differences in their traditions and circumstances. It framed articles designed to 
put an end to slavery and to involuntary servitude except as a punishment for 
crime, but found the problem of forced labor, particularly as punishment for political 
offenses, excessively difficult and postponed action on this part of the provisions 
dealing with personal liberty. Other articles were designed to prohibit imprisonment 
for debt, to guarantee freedom to depart from and return to one’s own country, and 
to protect aliens lawfully admitted to a country from arbitrary expulsion. The uni- 
versal adoption of these articles would certainly mean substantial progress toward 
a rational state of personal liberty throughout the world. But there was no attempt 
here to reduce to practice a philosophical conception of liberty regarded as a state in 
which human personality can fully express itself. 

The Universal Declaration of Human Rights devotes three articles to the rights 
which Americans associate with Article I of their federal Bill of Rights. These are 
the rights to freedom of thought, conscience, and religion; to freedom of speech and 
expression; and to freedom of peaceful assembly and association. They are con- 
tained in Articles 18, 19, and 20, and are stated more elaborately and more adequately 
than in the American Bill of Rights. The Draft Covenant deals with these funda- 
mental freedoms in Articles 16, 17, 18, and 19. In drafting these Articles the Com- 
mission on Human Rights was bound to consider how far it is expedient in the 
present state of the world to attempt to establish by law a uniform practice in 
matters touching the relations between the government and the individual which 
politicians deem of great importance and concerning which individuals in various 
countries are deeply divided against themselves. 

The decisions which the Commission took are creditable to its sense of expedi- 
ency. Freedom of thought, conscience, and religion was construed to include free- 
dom to worship in public regardless of non-conformity to the official forms of public 
worship in countries with established churches and regardless also of public opinion 
in countries where a peculiar creed is particularly unpopular. It is only necessary to 
recall the trials and tribulations of Quakers and Mormons in our own country in 
former times and of Jehovah’s Witnesses and communistic Atheists in our own time, 
to recognize the difficulty of the task assumed by the Commission on Human Rights 
in trying to realize in enforceable rules of law man’s perennial dream of religious 
freedom. Freedom to manifest one’s religion or beliefs, the Commission proposes, 
shall be subject only to such limitations as are pursuant to law and are reasonable 
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and necessary to protect public safety, order, health, or morals, or the fundamental 
rights and freedoms of others. But who shall say what is reasonable and necessary 
for these purposes? The true believer may insist on giving the answer dictated by 
his own conscience, when those responsible for protecting public interests impose 
limitations in the name of the law. The problem of finding a rational definition 
gives way to the problem of finding suitable measures of implementation. 

The same sequence of problems reappears in the articles dealing with freedom 
of speech and of the press and with the right to assemble and join associations. 
Article 19, dealing with the right of peaceful assembly, and Article 20, dealing with 
the right of association, contain the same provision for the imposition by law of 
limitations necessary for the protection of public interests. The practical significance 
of these articles would depend upon the character of the limitations which Member 
Nations might see fit to impose by their established lawmaking processes. Article 
17, dealing with freedom of speech and information, presented special difficulties, 
since various aspects of these freedoms were the subject of deliberations by the 
United Nations Conference on Freedom of Information and other United Nations 
agencies. The Commission on Human Rights was unable to reach any conclusion 
on the form of this article and decided to postpone its consideration until the Com- 
mission’s sixth session. 

This uncertain treatment of important fundamental freedoms may well have 
caused the members of the Commission to reflect upon the relations between sub- 
stantive and procedural rights, and to give greater weight to the latter in determining 
the content of the Covenant. Be that as it may, the Commission failed to include 
in the Draft Covenant provisions corresponding to several important articles in that 
part of the Declaration dealing with substantive civil rights. The Declaration asserts 
a right of privacy, a right to seek asylum from persecution, a right to a nationality 
and to change one’s nationality, a right to marry and to found a family, and a right 
to own property, either alone or in association with others. The Draft Covenant 
does not attempt to secure any of these rights by law. They are regarded presumably 
as not suitable for legalistic formulation and implementation in the present state of 
the world, or at least as presenting such great difficulties that they ought not to be 
included in the first draft of a Covenant which at best will provoke grave contro- 
versies and may not prove acceptable to many of the Member Nations. 

The framers of the Draft Covenant encountered even greater difficulties in dealing 
with the procedural rights proclaimed in the Declaration. Article 7 of the Declara- 
tion asserts that all persons are equal before the law and are entitled without dis- 
crimination to its equal protection. Article 8 declares that everyone has the right 
to an effective remedy by competent national tribunals for acts violating his funda- 
mental constitutional or legal rights. Article 9 contains a guarantee against arbitrary 
arrest, imprisonment, or exile. Article 10 asserts the right of every person to a fair 
public hearing, when accused of crime or seeking to secure his rights, and Article 11 
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asserts the right of persons accused of crime to a presumption of innocence until 
proved guilty and to immunity against punishment for acts which were not crimes 
when committed. 

All these provisions of the Declaration are covered by corresponding provisions 
of the Draft Covenant. The Commission, however, found several of them very 
troublesome. The declaration against arbitrary arrests and imprisonment raised 
the question of determining what is arbitrary. There seemed no better answer 
than to guarantee trials by due process of law and to ensure by the procedure of 
habeas corpus that they be held promptly. Article 9 of the Draft Covenant, which 
contains these provisions, includes also a provision that every person who has been 
the victim of unlawful arrest or deprivation of liberty shall have an enforceable 
right to compensation. This Article, if approved, would carry the protection of the 
individual against arbitrary arrest and imprisonment further than has been the 
practice in the United States, but at the request of the member of the Commission 
representing the Soviet Union final action was postponed pending further considera- 
tion of the articles dealing with measures of implementation. 

Consideration of measures of implementation was necessary also in order to 
dispose of Article 8 of the Declaration which proclaims the right to an effective 
remedy in a competent court for every violation of these fundamental freedoms to 
which a person may be entitled by law. This brought the Commission back to Part 
I of the Draft Covenant. The representative of the Soviet Union was particularly 
interested in Article 4, the last article in this Part, which provides that “in time of 
war or other public emergency threatening the interests of the people, a State may 
take measures derogating from its obligations under Part II of the Covenant to the 
extent strictly limited by the exigencies of the situation.” Such a provision would 
leave each state, which might ratify the Covenant, free to determine for itself how 
far it might go in abridging the rights, to be secured under Part II of the Covenant, 
whenever it might deem such action necessary and proper on account of the exis- 
tence of a war or other public emergency. There was no attempt to define public 
emergencies other than war. Instead of a clear guarantee of every person’s right to 
a day in court, when his fundamental freedoms, so far as they might be guaranteed 
by law, seemed to be threatened, there seems to be here a guarantee of the right 
of the government of the country to disregard these freedoms under conditions of 
which the government would be the judge. It is evident that, unless the basic civil 
rights are excluded from the scope of this proposed Article 4, the provisions of 
Part II of the Covenant are liable to be seriously abridged or even nullified by the 
provisions of Part I. It is evident also that the attitude of the Soviet Union toward 
the practical problem of securing the blessings of liberty is utterly alien from, and 
hostile to, the attitudes of the non-communist countries. 

This irrepressible conflict between the communist and non-communist attitudes 
toward the problem of securing the blessings of liberty was revealed again in the 
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treatment of the Article of the Declaration relating to the equal protection of the 
laws. The Draft Covenant deals with this subject in Article 20, which declares that 
all persons are equal before the law and guarantees to all the equal protection of the 
laws. This Article not only prohibits discrimination on account of race, sex, 
language, religion, etc., but also calls for protection against incitement to such dis- 
crimination. This, however, it is not easy to provide without exposing innocent 
persons to dangerous abridgments of their freedom of speech and communication. 
Apparently this fundamental freedom will have to be more precisely defined than 
has been customary in the United States in order not to jeopardize a proper liberty 
of public discussion under the guise of protecting exposed classes of people against 
discrimination. 

The Commission recognized that this liberty was not adequately protected by 
Article 20 of the Draft Covenant and proposed two further articles for its further 
security. Article 21 was to deal more particularly with incitement to violence 
through advocacy of provocative national, racial, or religious doctrines, but the 
Commission postponed its discussion, wishing to enjoy the benefit of advice from 
other United Nations agencies concerned with the abuse of fundamental freedoms 
by reckless or malevolent propagandists. The Commission seemed to be well 
aware of the difficulties in treating this subject. The Declaration spoke of racial 
and other distinctions, but the Draft Covenant speaks only of discriminations. As 
Americans have learned by painful experience in the application of comparable 
provisions of the Fourteenth Amendment, there is a wide difference between dis- 
tinctions and discriminations. 

Finally, Article 22 of the Draft Covenant deals with the problems arising out of 
the abuse of fundamental freedoms by persons who, without believing in the equal 
enjoyment of the blessings of liberty by all, would exploit these freedoms, when 
extended to themselves, in order to gain the power to deny them to others. The 
Declaration tried to save the rights of honest men by a final Article, number 30, 
which states that “nothing in this Declaration may be interpreted as implying for 
any State, group, or person any right to engage in any activity or to perform any 
act aimed at the destruction of any of the rights and freedoms set forth herein.” 
Article 22 of the Draft Covenant follows closely the text of the corresponding 
Article of the Declaration. Recognizing, however, that the problem is too complex 
to be disposed of so easily, the Commission added a further provision in the Draft 
Covenant designed to prevent not only the destruction of these rights and freedoms, 
but also their limitation “to greater extent than is already provided for in this 
Covenant.” What this might mean in practice is not clear. The interest of the 
communists, for example, in freedom to exploit opportunities for subversive propa- 
ganda in capitalistic countries conflicts with their interest in freedom to suppress 
subversive propaganda in communistic countries. The latter interest might be pro- 
tected by the provisions of Article 4 in Part I of the Draft Covenant. The former 
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interest must look for protection to the relevant provisions of Part II. Apparently 
the representative of the Soviet Union on the Commission was more concerned 
about the power to suppress subversive propaganda at home than about the power 
to conduct it abroad. As long as he could have Article 4 drafted to his satisfaction, 
he need not care greatly how the representatives of the capitalistic countries on the 
Commission dealt with Article 22. 

Besides the civil rights, both substantive and procedural, contained in the Declara- 
tion, there are others which are political, economic, or social in character. Several 
political rights appear in Article 21. They include a right to participate in the 
government of one’s country, either directly or through freely chosen representatives, 
a right of equal access to the public service, and a right to periodic and genuine 
elections by universal and equal suffrage with a secret ballot. Article 28 adds a 
right to an international order in which the rights and freedoms set forth in the 
Declaration can be fully realized. In short, the Declaration commits the Members 
of the United Nations to democratic political ideals, including that of national 
states in which governmental authority rests upon the consent of the governed 
and that of a world order in which the rights of persons are sustained by the 
organized opinion of mankind. 

The Commission made no provision for political rights in the Draft Covenant. 
Its own deliberations, if there had been no other available evidence, would have 
convinced its members of the impracticability in the present state of the world of 
standardizing the electoral and administrative systems of countries as different 
as the United States and the Soviet Union, to say nothing of lesser powers. As for 
an international order capable of fully realizing the rights and freedoms set forth 
in the Declaration, there was little the Commission could do beyond formulating 
and proclaiming the ideal. The Commission was not authorized to propose 
amendments to the Charter of the United Nations and without such amendments 
the Commission was restricted to the consideration of measures for the implementa- 
tion of Part II of the Covenant consistent with the existing provisions of the Charter. 
The Commission’s function was to improve the world order by proposing legal 
sanctions for the provisions of the Declaration, as far as it might be deemed practi- 
cable to do so under the strenuous conditions of the modern world. Under the 
existing conditions legal sanctions for changes in the political processes of countries 
which might reject the American or Russian or other models seemed obviously 


impracticable. 
The economic and social rights deemed suitable for inclusion in a Universal 


Declaration of Human Rights are set forth in Articles 22 to 27. They include a right 
to social security, a right to work, a right to a just wage, a right to join trade unions, 
a right to rest and leisure, a right to an adequate standard of living, a right to educa- 
tion, and a right to participate in the cultural life of the community. Finally, in 
Article 28, a right is included to a social order in which the other rights and freedoms 
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can be fully realized. The nature of such a social order, whether individualistic 
or socialistic, is not specified, and the statement of this ideal for modern society 
is presumably directed to the teachers of mankind rather than to its legislators and 
administrators. The more specific provisions of the preceding Articles may well be 
addressed to the world’s legislators, but there is a manifest and important difference 
between rights which require for their enjoyment affirmative action by legislative 
bodies and rights which require for their enjoyment merely that public officers 
refrain from forbidden action. The specific economic and social rights fall in the 
former category, unlike the substantive civil rights most of which fall in the latter 
category. The problem of devising suitable measures of implementation for the 
economic and social rights is therefore more difficult than that involved in the 
implementation of the substantive civil rights. 

The Commission decided to omit entirely from the Draft Covenant provisions 
corresponding to the Articles of the Declaration dealing with economic and social 
rights. This decision was not reached without spirited and lengthy controversy 
among its members. The declarations of rights which have been adopted by 
national states since the second World War have generally included rights of this 
kind. Ifa principal purpose of a modern democratic state is to promote the welfare 
of its people, economic and social rights might seem to be the logical concomitant of 
civil and political rights. The opinion of mankind appears to be moving vigorously 
in that direction. The articles dealing with economic and social rights were no less 
popular than the others among the members of the General Assembly which adopted 
the Declaration. The obligation to provide such legal sanctions for them as may 
be practicable is the same as that to provide legal sanctions for the other provisions 
of the Declaration. But the majority of the Commission did not deem the imple- 
mentation of such rights immediately practicable. That part of their task was in- 
definitely postponed. 

The nature of the Draft Covenant may be further tested by comparison with 
President Roosevelt’s Four Freedoms, which indeed furnished much of the inspira- 
tion for its development. The First and Second Freedoms are duly covered in the 
pending Draft. There are numerous provisions, definitive or prospective, for the 
freedom of speech and expression and for the freedom of worship. But there is 
nothing that deals directly with the Third Freedom, freedom from want. Though 
there is much that deals with freedom from fear, as far as the fear of domestic 
tyranny is concerned, there is nothing added to what was already contained in the 
Declaration dealing with the fear of war. Better protection of civil rights for all 
men everywhere may help greatly to remove one of the serious causes of war. Many 
thoughtful men believe this. But the impact of the Covenant on the causes of war 
would be implicit rather than explicit. The provisions of the Draft Covenant dealing 
with the Fourth Freedom are therefore very imperfect. 

The determination of the scope of the Covenant on Human Rights was the first 
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of the major problems with which the Commission had to deal. President Roose- 
velt recognized that the Third Freedom was a recent accession to the list of funda- 
mental freedoms, but there is no evidence that he regarded it as less basic or urgent 
than the First and Second Freedoms. He encouraged the National Resources Plan- 
ning Board to prepare a draft of an Economic Bill of Rights of which a simplified 
version was recommended by him to the consideration of Congress. He himself 
at the close of his life was absorbed in his plans for the realization of the Fourth 
Freedom, or that part of it relating to the fear of war. He hoped to prevent resort 
to war as an instrument of national policy both by the enforcement of peace through 
the employment of military contingents under international control and through 
the improvement of the processes for the adjustment of disputes between nations 
by international agencies. He regarded the lightening of the burden of national 
armaments as an important index of the decline of the fear of war and hoped that 
the measures for implementing the Fourth Freedom which he helped to devise 
would bring about a reduction of military budgets among the powers. Nothing 
would have shocked him more than the unparalleled growth of national armaments 
since the destruction of the German, Italian, and Japanese armies by the forces of 
the coalition of powers which he did so much to organize. 

The Commission on Human Rights began its work with the conviction that 
something more comprehensive and specific than the Four Freedoms would be 
expected from its deliberations. But how much more comprehensive and specific 
was a question on which the opinions of its members differed widely. The Ameri- 
can influence in the Commission was thrown in favor of a relatively short and 
simple International Bill of Rights. Both at first in drafting the Declaration and 
later in drafting the Covenant, Mrs. Roosevelt urged concentration on first principles 
and the avoidance of unripe topics and controversial details. But members repre- 
senting other countries wished to utilize the opportunity to give the peoples of the 
world as much good advice and guidance as possible. 

The representative of the Soviet Union was foremost in urging the inclusion of 
an elaborate economic and social bill of rights. He followed the lead set by the 
framers of the bill of rights contained in the Soviet Union Constitution of 1936. 
Economic and social rights came first, and even in the articles dealing with civil 
rights the emphasis was shifted away from the protection of the individual against 
objectionable interference by government officials. The stress in the article dealing 
with the freedom of the press, for example, was laid upon the supply of paper, ink, 
and printing machinery rather than upon the absence of a censorship. But the 
supply of these essentials was controlled by the official bureaucracy and there was 
nothing to prevent official discrimination against those who failed to follow the 
party line. Even in the United States official control of the distribution of printing 
supplies was found to be necessary in time of war, when there was a shortage of 
essential materials and facilities, but the spirit of a free press was sedulously pre- 
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served by insuring the distribution of scarce materials and equipment without 
regard to the politics of publishers. Under such circumstances there is merit in 
the Russian insistence that access to supplies is indispensable for a free press, but the 
American idea that distribution must be arranged equitably regardless of political 
considerations is also indispensable. 

It is not surprising that among the representatives of countries with undeveloped 
resources and inadequate free capital there should have been sympathy for the view 
that freedom means more than the absence of governmental restraints upon the acts 
of ordinary persons. Freedom may be an illusion without public aid to supply the 
deficiency of private means. Representatives of backward countries or countries 
temporarily impoverished by war could join in the demand for the inclusion in the 
International Bill of Rights of guarantees of positive action by public officers to 
promote the general welfare as well as of safeguards against the abuse of power 
by government officials. The French member of the Commission was perhaps 
most influential in asserting the need for economic and social rights in addition to 
the civil rights traditionally associated in the West with declarations and bills of 
rights, but there was strong support for this view among members representing 
other countries with governments in which social democratic and labor parties 
took an influential part. Thus three important points of view developed within 
the Commission. The American was most favorable to the essentials of what has 
been called the free enterprise system. The Russian was most antipathetic to the 
American. An intermediate position was held by the representatives of the West 
European democracies. The representatives of other countries on the Commission 
could choose among the three leading attitudes in accordance with their personal 
preferences or the interests of the governments which they represented. It was a 
situation which insured that such action as the Commission might be able to take 
would be based upon compromise and would reflect a spirit of moderation and 
mutual adjustment. 

The problem of the content of the International Bill of Rights was disposed of in 
the first instance within the Commission by the inclusion of economic and social 
rights in the Declaration and their exclusion from the Covenant. But it was not 
finally settled. Out of deference for the French representative, who pressed for 
agreement that a second Covenant should be drafted to deal with the economic and 
social rights omitted from the first, a final decision on the content of the Covenant 
was postponed until the Commission could obtain the advice of other United 
Nations agencies concerning the treatment in the Covenant of rights of this kind 
embodied in the Declaration. 

The problem of content was not even tentatively disposed of without an im- 
portant controversy over the form in which the substance of civil rights should be 
stated. The United States, influenced doubtless by the successful use of the due- 
process clauses of the Fifth and Fourteenth Amendments for the purpose of adapt- 
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ing an eightenth-century bill of rights to the needs of a twentieth-century world 
and mindful of the likelihood that there would be need for flexibility in the adapta- 
tion of the Covenant to a world which presumably will continue to change, wished 
to state the civil rights and freedoms of mankind concisely and in general terms, 
leaving their possible limitation in particular cases to a single article, phrased like 
the due-process clauses in correspondingly concise and general terms. Such a treat- 
ment of exceptions to general principles would throw the accent upon procedural 
rights and emphasize the importance of judicial processes and of the judiciary in 
the implementation of the Covenant. The English, mindful of the working of 
their party system and of the practical capacity of the Loyal Opposition in the 
House of Commons to expose the abuse of power by Governmental officials, pre- 
ferred to elaborate these rights and freedoms in as definite and, where necessary, 
detailed a fashion as possible, cataloguing under each article of the Covenant all the 
limitations and exceptions which might be applicable. An illustration of the prob- 
lem has already been furnished from the discussion of the right to life. 

Neither the American nor the English view wholly prevailed in the Com- 
mission. The Americans secured the adoption of some general terms, such as 
“arbitrary” and “emergency,” but it was clear to all that the use of these expressions 
weakens the Covenant by opening the door for various interpretations of its pro- 
visions by interested governments. The English convinced the members of the 
Commission that it was possible to list the exceptions to the general rules set forth 
in the Covenant, which experience has shown to be expedient, and that it was neces- 
sary to list at least the important exceptions in order that each signatory state may 
know precisely what are its international obligations under the instrument. The 
result again is a compromise. The lists of exceptions, contained in the Covenant, 
are not as long as those originally proposed by the English and reliance upon gen- 
eral limitations is not as great as originally advocated by the Americans. This result 
prepares the way for the use of political as well as judicial measures of implementa- 
tion. It permits countries in various stages of constitutional development to borrow 
English political processes as well as American judicial processes for the purpose 
of giving effect to their eventual international obligations under the Covenant. 

This technical problem of the form in which the fundamental freedoms of 
mankind should be stated led directly to the major problem in the drafting of the 
Covenant, that of measures of implementation. American experience with the 
enforcement of the Fourteenth Amendment? discloses the limitations of the judicial 
process as a method of implementing the civil rights of Negroes, even when there is 
a powerful federal judiciary with jurisdiction over cases which originate in the state 
courts. The United Nations, possessing no powerful judiciary with jurisdiction over 
cases originating in the Member Nations, could not expect satisfactory results from 


2 See A. N. Hotcomse, Human RicHTs IN THE MopERN Wor p, c. III, The Constitutional Privileges 
and Immunities of Americans (1948). 
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judicial proceedings in the individual Nations, particularly in those in which protec- 
tion for the civil rights of mankind would be most needed. No American, however, 
judging by efforts to secure protection for civil rights by congressional action, would 
expect better results here from the English practice of public questions to Ministers in 
the House of Commons. The Russian members of the Commission took the 
position from the beginning of its deliberations that the importance of the problem 
of implementation was so great that it was untimely to discuss the content of the 
Covenant until the problem of implementation had been fully considered and suit- 
able measures devised and agreed upon. Whether Russian concern over measures 
of implementation was genuine or its representatives took their position solely for 
the purpose of obstruction and delay is perhaps immaterial. An International 
Covenant on Human Rights adds little or nothing to a Universal Declaration of 
Human Rights unless provision of some sort is made for measures of implementa- 
tion. Without such measures the Covenant, like the Declaration, would possess 
such force as opinion in each Member Nation might give it. In the present state 
of education and facilities for propaganda throughout the wold there could be no 
prospect of universal respect for the fundamental freedoms and observance of them 
in a uniform manner within any foreseeable time. 

The problem of implementation raised fundamental issues over which the Com- 
mission on Human Rights was divided against itself. The representatives of the 
Soviet Union held the opinion that implementation means the realization by each 
state in its own way of the rights and freedoms embodied in the Covenant. They 
rejected the possibility of setting up any international machinery for the purpose of 
ensuring that these rights and freedoms are in fact observed in the states which 
adhere to the Covenant. The enforcement of respect for human rights and funda- 
mental freedoms, they contended, falls under the domestic jurisdiction clause 
of Article 2 of the United Nations Charter and is consequently reserved for such 
action as sovereign states may choose to take through their own governmental 
authorities. Any international machinery of implementation, they concluded, would 
be a violation of the Charter. 

This Russian attitude threatened to destroy the practical usefulness of a Covenant. 
To be sure, if basic human rights and fundamental freedoms were embodied in a 
Covenant having the force of an international treaty, any abridgment of these 
rights and freedoms would be a treaty violation and might give rise to such dis- 
satisfaction by other parties to the treaty as to cause a threat to the peace. The 
Security Council could then take cognizance of the matter, but its capacity for 
effective action would be slight, if the offending party were one of the privileged 
powers possessing a veto in the Council. For practical purposes under this theory 
of implementation a Covenant would add so little to what might be accomplished 
by means of the Declaration as hardly to justify the effort to agree upon a Draft 
and procure its ratification. It is not surprising that the Russian attitude found 
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no favor within the Commission except among the representatives of communist 
states. 

The other members of the Commission conceived implementation differently. 
They wanted some machinery which would enable the United Nations to exercise 
some kind of supervision over the observance of human rights in the covenanting 
states. They could not admit that respect for human rights was an exclusively 
domestic concern of particular states. The Charter, as they understood its language, 
clearly removed respect for, and observance of, human rights from the national to 
the international field of action. An acceptable Covenant would be a part of an 
International Bill of Rights which could furnish a basis for effective international 
action. Measures of implementation should be devised whereby the United Nations 
would be in a position to do something about the observance of human rights, when 
and where they might be violated. Enforcement should not be contingent on the 
good faith or the practical efficiency of national governments, which might fall 
under the control of men without respect for the fundamental freedoms of mankind. 

Among the advocates of positive measures of implementation, however, there 
were substantial differences of opinion concerning the kind of measures to be em- 
ployed. Americans favored judicial processes in accord with American experience 
in the enforcement of civil rights. Englishmen favored the political processes which 
enabled His Majesty’s Loyal Opposition, taking advantage of the opportunities 
afforded by the English parliamentary system, to become a veritable symbol of 
liberty. Others recommended administrative expedients, such as a permanent Com- 
mission on Human Rights to watch over the observance of human rights in the 
covenanting states, report infractions to the General Assembly of the United Nations, 
and appeal to the opinion of mankind for such action as might be necessary and 
proper. The Australians were ready for such advanced measures as the establish- 
ment of an international court of human rights or the grant of jurisdiction over 
cases of violation to the International Court of Justice. 

The difficulty of agreement upon effective measures of implementation was most 
clearly disclosed by the discussion of the right of petition. Should a right to bring 
infractions of the Covenant in any covenanting state to the attention of the appro- 
priate organ of the United Nations be recognized? If so, by whom should it be 
exercised? There was general agreement that signatory states should possess such 
a right, but sharp differences of opinion emerged over the proposal to recognize a 
right on the part of private individuals, groups, or organizations to initiate proceed- 
ings of any kind against violations of human rights. A general right of petition 
would give private individuals and organizations a new status as members of the 
international community and bring about a profound change in the relationship be- 
tween the individual and the particular state to which he might be subject. 

There were three different attitudes toward the right of petition. The Russians 
were opposed in principle to the recognition of any such right, contending that 
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such recognition would tend to subvert the natural relationship between a state and 
its own citizens. The Americans and English were not opposed in principle to the 
recognition of such a right, but favored a cautious approach to the problem in the 
existing state of the world, lest false hopes of efficient enforcement be aroused, 
leading only to bitter disappointment when the weakness of the United Nations 
should eventually be discovered by victims of oppression at the hands of one of 
the powers. They preferred to postpone the grant of a right of petition to private 
individuals until after the establishment of machinery of implementation and 
the gaining of experience in its use. Others, however, advocated the immediate 
recognition of such a right regardless of the arrangements that might be made for 
handling petitions from private persons at the offices of the United Nations. They 
contended that the denial of a right of petition to the humble and oppressed would 
be a mockery of human rights. The United Nations, they declared, cannot pro- 
claim in the Charter its devotion to fundamental freedoms for all, and then refuse 
to listen when any one wishes to complain of their violation. 

The Commission was forced to postpone action on this fundamental issue. The 
Russians modified their original position, conceding that the right of petition might 
be extended to organizations established on a “wide democratic basis,” that is, pre- 
sumably, to communist parties and other approved organizations, but not to other 
groups or to individuals. This concession did not make the Russian position more 
acceptable to the non-communist world. Most of the non-communist states, how- 
ever, did not share the American and English reluctance to take action which would 
put the United Nations in a position where it might not be able to fulfill the expecta- 
tions of oppressed peoples. They contended that the United Nations must try without 
undue delay to perform the obligations implied in the Charter and trust that efforts 
to ensure respect for human rights made in good faith, even if unsuccessful, will 
serve to. strengthen rather than weaken the general international organization. A 
proposal that a universal right of petition be included in the Draft Covenant divided 
the Commission equally. Favoring the proposal were the representatives of France, 
Denmark, Lebanon, India, the Philippines, Australia, Uruguay, and Guatemala. 
Opposed to it were the Soviet Union, the Ukraine, Yugoslavia, the United Kingdom, 
Egypt, Iran, China, and the United States. The alignment of states is not without 
significance. The deadlock was broken by the adoption of a resolution referring 
the problem to the Economic and Social Council with a request that the Secretary 
General be instructed to study it and report his findings for consideration by the 
Commission at the next session. 

Examination of the record suggests that the Commission on Human Rights is 
unlikely to finish its work on the Draft Covenant as quickly and as successfully as 
that on the Declaration. The difficulties to be overcome are manifestly much greater. 
At the close of its fifth session the communist members of the Commission expressed 
great disappointment at the exclusion of the economic and social rights, and abstained 
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from voting on the simple proposition to accept the Commission’s progress report. 
Other members must be equally, and perhaps more sincerely, disappointed at the 
unwillingness of the Americans and English to support vigorous measures of imple- 
mentation. The Draft Covenant, if completed in 1950 as planned, might be ap- 
proved by two-thirds of the General Assembly, but it cannot be completed, to say 
nothing of receiving the approval of the necessary majority in the General Assembly, 
without some great compromises between the conservative members of the Com- 
mission, led by the Americans and English, and the more liberal members, led by 
the French and Australians. Mrs. Roosevelt, the purposeful and experienced chair- 
man, was sanguine enough at the close of the Commission’s fifth session to report? 
that its non-communist members “seemed to feel a good beginning had been made 
towards our ultimate goal.” It is possible—but by no means certain—that they were 
justified in so feeling. 

The root of the difficulties that stand in the way of the completion of the Draft 
Covenant lies in the nature of the problem of implementation.* Effective measures 
of implementation mean the readjustment of the relations between private persons 
and the states to which they belong. If such readjustments are accomplished through 
the intervention of United Nations agencies, the relationship between the United 
Nations and its Members will also be changed. Effective implementation cannot be 
imagined except by measures which will put the United Nations well on the road 
towards transformation into a genuine World Federation. In the United States the 
original federal Bill of Rights did not apply to the relations between private persons 
and the governments of the states in which they resided. It applied only to the 
relations between the individual and the United States. It was not until the adop- 
tion of the Fourteenth Amendment that the federal Bill of Rights began to cause 
the readjustment of the relations between the individual and his own state. If the 
United Nations should follow the example of the United States, a Covenant such 
as the Commission on Human Rights is trying to draft would not be adopted for 
a long time. The readjustment of the relations between Americans, Englishmen, 
Frenchmen, Russians, etc., and their respective states would be left to the lawmakers 
of the states themselves, acting under the inspiration of the Universal Declaration of 
Human Rights to approximate the standards established by the Universal Declara- 
tion of Human Rights as rapidly as circumstances should permit. 

The task remaining for the present Commission on Human Rights would not 
be to draft a Covenant designed to put the United Nations at one stroke in the 
position reached by the United States after the adoption of the Fourteenth Amend- 
ment. Instead of trying to reform immediately the legal relationships between indi- 
viduals throughout the world and the particular states in which they reside, the 
efforts of those who desire to promote greater respect for human rights throughout 
the world by law would be directed toward promoting greater respect for the 


*6 U.N. Butt. 3 (July 1, 1949). 
“See HoLcomBE, op. cit. supra note 2, c. V, The Problem of Enforcement. 











Tue CoveNANT oN Human Ricuts 429 


rights of persons regarded as citizens of the world. This means, among other 
things, insuring the right of persons everywhere to travel to thie seat of government 
of the United Nations, to be informed concerning what is being done there, to report 
these proceedings to their countrymen without interference by the government of 
their own state, to criticize the attitude of their own government toward the ques- 
tions under consideration by the organs of the United Nations, and to urge the 
adoption by their own government of such policies in international affairs as meet 
with their approval. A Covenant directed toward this end would mark a great 
advance over the present state of observance of human rights. It would greatly 
aid the United Nations in performing its duties under the Charter without inter- 
fering with the relations between the governments of Member Nations and their 
own subjects more than would be necessary to protect the rights of the latter as 
citizens of the organized world. 

The United Nations has already made substantial progress toward the imple- 
mentation of the rights of mankind regarded as members of an international com- 
munity. The first General Assembly recognized the freedom of information as 
“the touchstone of all the freedoms to which the United Nations is consecrated.” It 
issued a call for an international conference on freedom of information, which was 
eventually held in Geneva in the Spring of 1948 and attended by the representatives 
of more than half a hundred nations. This United Nations Conference’ drafted 
three conventions, relating to freedom of information about affairs of international 
interest, designed to be the basis of international covenants when approved by the 
proper organs of the United Nations. Favorable action was taken by the third 
General Assembly on part of the program drafted by this Conference. Such conven- 
tions, when duly ratified, will provide a body of international law promising better 
protection than heretofore for the fundamental freedoms which are most important to 
the peoples of the nations regarded as citizens of the world. The problem of de- 
vising suitable measures of implementation for such a body of international law 
should be more manageable than that of implementing a Covenant such as the 
Commission on Human Rights is trying to draft. The Commission might well 
consider the wisdom of drafting a Covenant limited to the protection of those 
fundamental freedoms which are essential to a proper functioning of the United 
Nations itself before trying to complete the more ambitious and difficult task of 
enforcing all the rights which may be deemed necessary for the complete establish- 
ment of modern democracy in each of the various countries of the world. The best 
should not be permitted to become the enemy of the good. 


5 Id. at 141-151. 








HUMAN RIGHTS UNDER THE UNITED 
NATIONS CHARTER* 


BENJAMIN V. CoHENTt 


In 1942 the American Law Institute undertook to produce a draft of an Inter- 
national Bill of Rights in preparation for the peace settlement. After working for 
nearly two years, its committee, without attempting to complete a formal draft, made 
a report and statement of essential human rights. I know that this work was very 
helpful to the Department of State in its own preparatory work in this field. These 
efforts, together with those of other public and religious groups, were also a signifi- 
cant factor in influencing our government to take a very active part in writing into 
the Charter of the United Nations principles of human rights and fundamental 
freedoms, and in charging the United Nations with the responsibility for promoting 
respect for and observance of these principles. 

The problems arising from the incorporation into the Charter of these principles, 
some of which I shall discuss, are therefore problems in which we all have taken a 
part and as to which we all share a responsibility. It is a responsibility, I think, that 
we should accept not regretfully but with pride, and with determination to realize our 
high purposes. 

The Institute during the war responded to a genuinely felt need concerning the 
question of human rights. The need is not so keenly felt by us here today, but it 
is no less keenly felt by many, less fortunate than ourselves, throughout the world. 
We have a responsibility which we cannot shirk. The responsibility of being one 
of the strongest and most influential powers in the world is an awesome responsi- 
bility and sometimes an irksome responsibility. It would be more pleasant for us 
to till in our own garden. But the locusts come from afar. 

Of course it is important not to neglect our own garden. History and experience, 
however, have taught us that we cannot long live undisturbed in our own garden if 
we ignore our responsibility to others. We know we have the capacity in case of 
necessity to wage war with telling effect. We have to learn to acquire a capacity to 
wage peace with comparable effectiveness when the need is equally great but is felt 
not nearly so keenly or so poignantly. 

It is interesting to recall that at the Dumbarton Oaks Conference, where the pre- 
liminary working draft of the Charter was prepared, relatively little attention was 
given to the question of human rights and fundamental freedoms. The emphasis 
was on determining the relations between large and small states and the rules to 


* This paper is an address given before the American Law Institute on May 20, 1949. 
+ Member of the American Delegation, United Nations General Assembly; formerly counsellor of the 
State Department. 
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govern their representation and voting in the various governing bodies. There was 
a tendency to avoid the problem of human rights. 

Some of us became concerned that the Charter towards which we were working 
might, like the Constitution of the United States as it emerged from the Federal 
Convention, omit any mention of the principles of human rights and fundamental 
freedoms. We were told, however, that to inject this subject into the Charter would 
cause the Soviet Union to fear intervention in its domestic affairs. We were told 
that the British would fear that reference to fundamental freedom would somehow 
have serious complications for their colonial relationships. But we persisted and 
succeeded in incorporating a brief reference in the Charter to the responsibility of 
the United Nations to promote respect for human rights and fundamental freedoms. 
The great powers thus became committed. 

A number of religious and other public groups, however, were deeply disappointed 
that we had not accomplished more at Dumbarton Oaks. Some of them wished to 
see an International Bill of Rights made an integral part of the Charter. It soon be- 
came evident, however, to these groups, that this was not within the realm of 
practical accomplishment. They decided to concentrate their efforts, therefore, on 
securing in the Charter a more definite commitment to promote the observance of 
human rights as a basic obligation of the Charter. To this end they proposed the 
establishment of a Commission on Human Rights and Fundamental Freedoms 
whose first task should be to prepare an international definition and declaration of 
human rights. 

On February 4, 1945, some time prior to the San Francisco Conference, their 
program was presented in a radio address by The Honorable John W. Davis. In 
that address Mr. Davis said: 


The proposal I have just read to you urges the setting up of a Commission on Human 
Rights and Fundamental Freedoms . . . It is a necessary part of permanent peace, for there 
can be no such thing as lasting peace that is not founded on the decent treatment of 


human beings. 


What Mr. Davis said then is no less true today. The program that he presented 
was vigorously sponsored and supported by virtually all the consultants representing 
non-governmental organizations cooperating with our government in San Francisco. 
They included leaders of the three great faiths, leaders of business, of labor, and of 
agriculture. Indeed, this program resulted not from the efforts of leaders in our 
government to stir up public support but from their response to a very keen and 
active public sentiment that then existed in this country. The program indeed had 
such public appeal that it was in the main not only accepted by our government but 
by other governments at San Francisco. 

The Charter called, as you may remember, for the setting up of a commission to 
promote human rights, and the United Nations Human Rights Commission was 
constituted during the first session of the General Assembly. It took this Human 
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Rights Commission over two years to elaborate a Declaration of Human Rights 
which was submitted to the General Assembly at Paris last fall. There a committee 
of the Assembly worked over this Declaration for months and made many amend- 
ments. The Assembly then accepted the Declaration as amended without a dis- 
senting vote, and only eight members abstained. 

It is significant that there was so much of impelling appeal in the Declaration 
to the peoples of all countries that not a single country ventured to register a nega- 
tive vote. 

The Declaration is not a treaty. It is not legally binding upon the members of 
the United Nations. But it is what it is stated to be—a universal Declaration of 
Rights proclaimed by the General Assembly to be 


a common standard of achievement for all peoples and all nations, to the end that every 
individual and every organ of society, keeping this Declaration constantly in mind, may 
strive by teaching and education to promote respect for these rights and freedoms, and by 
progressive measures, national and international, to secure their universal and effective 
recognition and observance both among the peoples of member states themselves and 
among the peoples of territories under their jurisdiction. 


The Declaration may not be perfect. Indeed it is not perfect. It is not written 
exactly as any national delegation that collaborated in its drafting would have 
written it. There may be debate as to the meaning and content and the most 
appropriate implementation of its provisions as there is still debate as to the meaning, 
content, and most appropriate implementation of our own national Bill of Rights. 
The significant thing about the Declaration is that it is a beginning and not the 
culmination of mankind’s effort on an international basis to promote human rights 
and fundamental freedoms. 

Doubts have been expressed by some leaders of public opinion in this country as 
to the appropriateness of the inclusion of certain so-called social rights in the Declara- 
tion. It is not without significance, however, that such rights were included in the 
statement of essential human rights prepared under the guidance of the Committee 
set up by the American Law Institute. Such rights are also included in the Declara- 
tion of the Rights and Duties of Man adopted last year at Bogota by the International 
Conference of American States. 

It is a grievous mistake, I think, to assume that the inclusion of these rights in 
the Declaration means that these rights must be secured exclusively or even pri- 
marily by direct state action. It seems to me unfortunate that those of us who think 
that our economic system has advantages over the systems of other states should 
even unintentionally cast doubt upon the proposition that one of the chief objectives 
of our system is to satisfy the needs that are reflected in the demand for social rights. 

It is the plan of the Human Rights Commission to continue its work on a Cove- 
nant of Human Rights to take a form of convention which, when ratified, would 
become legally binding on the adhering states. Obviously, to be susceptible of legal 
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interpretation and to obtain ratification, the Covenant will have to be much more 
limited in scope and more definite in content than the Declaration. In order to 
distinguish the Covenant from the Declaration there might be advantages in calling 
it a Covenant of Civil Rights rather than Human Rights. Indeed, it remains to be 
seen just how far we can go in obtaining general agreement on a legally binding 
Covenant which will not wash out the substance of the rights which we may wish 
to make legally secure. 

Work on the Covenant, therefore, should not obscure the continuing value of the 
Declaration. The principles of the Declaration of Independence have not the force 
of law, but they remain a source of continuing inspiration to us. The various re- 
statements of law prepared by the American Law Institute have not the force of law, 
but they have had, and I hope may continue to have, a very salutary effect on the de- 
velopment of law and juristic thought. So it can and should be with the Declaration 
of Human Rights. Without having the force of law, the Declaration of Human 
Rights does provide standards in support of which world opinion can and should be 
rallied. 

World law to be effective must be rooted in sentiments deeply cherished through- 
out the world and not simply in national sentiments however strong they may be 
in some countries. Law can and should stimulate conscience; but it can do so only 
within limits. World law ta be effective must be backed by world opinion and the 
conscience of mankind. If—and only if—we develop a universal conscience can we 
have universal law. 

In addition to the efforts which will be made in the United Nations for the con- 
clusion of a Covenant of Human Rights, there is also need for effort on a national 
basis to give effect to the moral and political values of the Declaration. It would, 
for example, be very helpful if the General Assembly should call upon all member 
states to create national Human Rights Commissions to report periodically to their 
respective national governments, and through those governments to the United 
Nations, on what is being done and what further might be done in their respective 
countries by teaching, education, and progressive measures to make human rights 
and freedoms more secure. Such national commissions might also consider and 
recommend clarifications, additions, and amendments in the Declaration itself. 

Through such national commissions we should be able to adapt and apply the 
basic principles of the Declaration to the living and growing traditions of different 
nations. Through such a system of self-policing under the general guidance of the 
General Assembly, functioning as the forum of world opinion, we should be able 
to make substantial progress towards the recognition and observance of human 
rights, and avoid, as far as practicable, the perplexing question of international inter- 
ference in domestic affairs. 

In this way we can use the Declaration as a means of awaking the conscience 
of men and women all over the world. In this way we can use the Declaration not 
as a means of imposing the will of some nations on other nations, but of assisting 
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all nations to protect and defend the freedom of their own citizens. For the Declara- 
tion to be effective it must command the willing allegiance of mankind. The Decla- 
ration can and should serve to unite men of all nations, because it gives expression 
to their common aspirations. 

But apart from the Declaration and the work of the Human Rights Commission, 
the mere incorporation into the various parts of the Charter of the responsibility 
devolving upon the United Nations to promote respect for and observance of 
human rights and freedoms has already brought to the Assembly important and per- 
plexing problems. 

At the last session three cases were on the agenda involving alleged violations 
of human rights and freedoms. One brought by Chile concerned the refusal of the 
Soviet Union to permit the Soviet wife of the Chilean Ambassador’s son to leave 
the Soviet Union. Another, brought by Australia and Bolivia, alleged systematic 
suppression of civil and religious liberties in Bulgaria and in Hungary in violation 
of the Charter and peace treaties, and referred specifically to the recent trials of 
church leaders in those countries. A third, brought by India, alleged discrimination 
against persons of Indian origin in the Union of South Africa. In all three cases 
the states against which the complaints were directed contended that the cases 
should not have been admitted to the agenda because the mere consideration of the 
cases involved intervention in matters essentially within their domestic jurisdiction. 

As lawyers we might find plausible grounds for distinguishing among these 
cases, but there is not time for us here to go into those distinctions. The Assembly 
was satisfied that it was within its competence to discuss all three cases. Although 
resolutions were passed in all three cases there were considerable differences of 
opinion as to how far it was proper for the Assembly to go in its resolutions. And it 
cannot be said that all members maintained a consistent position in all three cases. 
Indeed it might be said that some states maintained an inconsistent position and 
voted in accordance with their predilections rather than in accordance with any 
discernible principle. 

The American delegation took the position that “practical statesmen would not 
have written human rights and fundamental freedoms all over the Charter, as 
they did, if it had been their intention to take all discussion of human rights and 
freedoms out from under the Charter.” We did not consider that the injunction 
against intervention in domestic affairs was intended to put an absolute ban on 
the consideration of matters relating to human rights in connection with the appro- 
priate consideration of conditions affecting the friendly relations between states. 
In such circumstances we did not believe that the Assembly was barred: from ex- 
pressing a hope that a certain procedure might be followed which might be helpful 
to compose differences and bring about agreement and constructive settlement. 

We frankly stated that it was not easy to determine with precision what consti- 
tutes intervention in domestic affairs, or what sort of deliberate and systematic 
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disrespect for or disregard of human rights takes a matter out from the realm of 
domestic concern and makes it a matter of international conceru. We consciously 
endeavored to avoid committing ourselves to any hard or fast rule which would 
close the door to the progressive development of principles of international law in this 
field. 

We did, however, give warning that it was a part of statesmanship to proceed 
cautiously in this delicate field of human rights and fundamental freedoms so as to 
avoid serious repercussion on sensitive domestic policies and strong reaction against 
wholesome international efforts in this field. 

In view of the serious constitutional questions involved, we urged the greatest 
self-restraint in passing upon frailties which in varying degrees we all share. In the 
Mindszenty case, speaking on behalf of the United States delegation, I stated: 


Generally speaking . . . no organ of the United Nations can compel corrective action 
in this field in the absence of a breach of or a threat to international peace, or of a treaty 
providing for such action. 

Serious responsibility rests upon members of the Assembly to refrain from making 
recommendations which may not only be ignored but may in fact in certain situations 
create greater intransigence on the part of those criticized and aggravate the position of 
those most deserving of our sympathy and assistance. The task of the Assembly is to 
promote respect for and observance of human rights and fundamental freedoms and 
not to make recommendations which in fact defeat the practical realization of its objec- 
tives. 

Moreover, the General Assembly obviously cannot itself act as a court to review all the 
individual cases in which it may be alleged that human rights and freedoms have been 
infringed. But appreciation of the practical difficulties in promoting respect for and 
observance of human rights should not and cannot be exploited as an easy excuse for 
not trying to do anything in any situation. 

It will require a great deal of time and concerted effort to establish adequate mini- 
mum standards of respect for human rights and freedoms everywhere in the world as 
envisaged in the Charter. The General Assembly rightly took as its first step the-working 
out of a general Declaration of Human Rights so that we may have some standards with 
which to start. In all of our countries, including our own, much remains to be done, 
and none of us can afford to assume a self-righteous attitude. But if we are serious in 
our quest for peace we cannot fail to do our part and make every effort towards pro- 
moting minimum standards of human rights. 

There are in this changing and diversified world, varying concepts of the functions of 
the state and the status of the individual. We generally agree that within the widest 
limits the rights of the individual in relation to the state should be determined by the 
respective states. But there are limits. 

I think we are all in agreement that, in light of our pledges in the Charter, the 
functions of the state should be of a character to promote and not destroy human rights 
and fundamental freedoms. Let us grant that in the absence of a treaty we must accept 
the judgment of the respective states as to what functions of the state promote the rights 
and freedoms of its citizens and what is the exact substantive content of these rights and 
freedoms; there is, nevertheless, an obligation on the part of every civilized state to 
exercise its judgment in honesty and in good faith. No state has the sovereign right 
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claimed by Hitler’s Third Reich to declare war on freedom and religion. State sovereignty 
does not mean state tyranny. 


It seems to me that the very practical problems which have already confronted 
us in the Assembly show the importance of clearer understanding of and more wide- 
spread agreement on minimum standards of international and human rights. I 
know there are those who minimize the importance or value of introducing stand- 
ards of human rights into the field of international relations. Even the distinguished 
President of the American Bar Association, Mr. Holman, has expressed the view 
that the first and second World Wars were not caused by the absence of an inter- 
national Bill of Rights and that the existence of one now will not assuredly contrib- 
ute to world peace. I hesitate to differ with such eminent authority, and I am not 
sure that our differences, important as they may be, are not differences in emphasis 
rather than in substance. It is true that problems of war and peace are affected by 
many forces and circumstances. Dogmatism on issues which so vitally affect the 
well-being of hundreds of millions of people is certainly to be avoided. And I agree, 
of course, that no paper Declaration of Rights is going automatically to prevent war. 
But if we can by teaching, education, and progressive measures make the Declara- 
tion of Human Rights mean something, make it a part of the conscience of mankind, 
it will in my judgment be difficult to exaggerate the effect it can have upon the 
growth of tolerance and understanding of differences. 

Tolerance and understanding of differences are, in my judgment, indispensable 
conditions for enduring peace in this world, populated by many different peoples 
with diversified beliefs and ideologies. I venture to say that if there had been an 
International Bill of Rights after the first World War, and if the nations had 
measured seriously the events of those years by the declared standards, the second 
great conflict might have been avoided. 

If there was error in not recognizing sooner the encroachment on human rights 
in Europe before the recent war, let us not repeat that error now. I think it means 
a great deal to us and to our position in the world that we should be regarded 
as leaders and not slackers in the struggle for human freedom. 

General Marshall is certainly no starry-eyed dreamer. At the opening session of 
the General Assembly in Paris last fall he stated: 

Systematic and deliberate denial of basic human rights lies at the root of most of our 
problems and threatens the work of the United Nations. It is not only fundamentally 
wrong that millions of men and women live in daily terror of secret police, subject to 
seizure, imprisonment, and forced labor without just cause and without fair trial, but 
these wrongs have repercussions in the community of nations. Governments which 
systematically disregard the rights of their own people are not likely to respect the rights 
of other nations and other people, and are likely to seek their objectives by coercion and 
force in the international field. 


There is no question that in this world where ugly forces are loose we must 
maintain our strength and not allow weakness to invite aggression. But strength 
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alone is not enough. Strength alone affords no basis for enduring peace. It must 
be strength in the service of great ends, the ends for which our country was founded, 
the ends for which successive generations of Americans have given their lives. 

To provide a basis for enduring peace, our foreign policy must be positive and 
creative and not negative and inert. To characterize the objectives of our foreign 
policy as the containment of Soviet Russia or the containment of Communism is not 
enough. That fails to distinguish adequately and clearly our policy from that of 
the Soviet Union. I suppose the policies of the Soviet Union might in a sense be 
described as the policy of containing the United States, or of containing capitalism. 
Our policy should be based upon principles of law and morality; our powers should 
be exercised in behalf of justice, freedom, health, and human dignity. These prin- 
ciples we can and should uphold on both sides of the Iron Curtain. Nothing will 
do more to make clear our devotion to these principles than a policy which strives 
to secure the effective recognition and observance of human rights and fundamental 
freedoms for all peoples. No policy better accords with the traditions which have 
made us and kept us a nation of free men and free women. 











A BRITISH VIEW OF THE COVENANT* 


SANDFoRD Fawcettrt 


I 


The Human Rights Covenant is an eloquent witness to the vitality of the Law of 
Nature. It speaks of human rights in international terms and is a new affirmation 
of the old union of ius gentium and ius naturale; “Nam ad ius gentium pertinent,” 
says Thomas Aquinas,’ “ea quae derivantur ex lege naturae, sicut conclusiones ex 
principiis . . . sine quibus homines ad invicem convivere non possunt.” 

Already Grotius? had abandoned the position that natural law is coordinate with 
divine law, since he believed it could be found by the exercise of right reason, that 
is, human reason; while over against natural law stands the law imposed by the legis- 
lative will, either human or divine; and we find Locke declaring not only that we 
are born free but also that we are born rational.* It is but a short step to the belief 
that any act contrary to the natural law is null and void; that neither contract‘ 
nor legislation® can impair rights and duties grounded in the natural law as de- 
termined by human reason; and that natural or innate rights are separate from and 
superior to civil or acquired rights. It is these beliefs which have given the Law 
of Nature its dynamism, for they generate protest and struggle against the dictates 
of princes and governments. 

We shall find that much of this thinking underlies the Human Rights Covenant. 

The common law of England has conceived human rights differently. Though 
it too has felt the purifying influence of the Law of Nature,® it has regarded the 
individual not as the grantee of a number of precisely defined rights but rather as 
a person whose rights and freedoms are presumed to be unlimited—and therefore 
undefined—until and to the extent that his contacts with his fellowmen make their 


* This article has been prepared by the writer upon his own responsibility and does not necessarily 
represent the views of the Government of the United Kingdom on the Human Rights Covenant. 

+ B.A. (Oxon) 1935; M.A. 1938; Fellow of All Souls’ College, Oxford 1938. Member of the English 
Bar. Assistant Legal Adviser, Foreign Office, London, and presently Legal Adviser to U.K. Delegation 
to the United Nations. Contributor to various legal periodicals. 

2 SuMMA THEOL. ii 19. 95 art. 4. 

® Huco Grotius, De Jure Bex er Pacis, Bk. 1, c. 1, par. 10. 

8 Joun Locke, Or Crvit GovERNMENT: Two TREATISES, c. 6, §61. 

“So the Virginian Declaration of Rights of June, 1776: “All men are by nature equally free and inde- 
pendent and have certain inherent natural rights of which, when they enter a society, they cannot by any 
compact deprive or divest their posterity.” : 

® Zasius (1461-1535) had clearly stated this principle in the civil law: “Quamvis princeps possit mutare 
leges particulares, et eis derogare, tamen hoc non potest ubi lex in naturam fundatur.” Compare the prin- 
ciple enunciated in Marbury v. Madison, 1 Cranch 137 (U. S. 1803). 

®Sir Edward Coke, one of the greatest masters of the common law, called it “the perfection of 
reason” and was ready even to argue that a Parliamentary statute contrary to the common law was a 


nullity. 
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limitation and definition necessary for the social good. The common law has there- 
fore concerned itself not with the formulation and attribution of rights but with the 
grant of remedies, and the diminution of arbitrary power whether exercised by the 
King, the government, or the ordinary citizen. Civil liberties enjoy the protection 
not of a basic constitutional statute but of the strong restraining hand laid by the 
courts on those who would take them away. 


II 


The Declaration of Human Rights adopted by the General Assembly of the 
United Nations in Paris in December 1948 is described in its preamble as “a com- 
mon standard of achievement for all peoples and all nations,” and it was the clear 
understanding of the General Assembly and those who took part in drafting the 
declaration that it did not import legal obligations upon the states which subscribed 
to it. It was in the second part of the International Bill of Rights—the Human Rights 
Covenant—that states were to make binding commitments. 

Now those brought up in the common law tradition cannot, when they read the 
latest draft of the Covenant,’ escape certain doubts. The Declaration may perhaps 
be regarded as as a political and social manifesto, elaborating the principles declared 
in Article 55 of the U.N. Charter;® but if the Covenant is to be a legally binding 
instrument, can all the rights, which it attributes to human beings, be legally en- 
forced and are not some of them unenforceable altogether? Does the Covenant 
not appear at least to be granting rights without remedies? To answer these basic 
questions we may now look over the draft Covenant from the following points of 
view: the character of the rights recognized in or granted by the Covenant; the prob- 
lem of implementation; and the principle of domestic jurisdiction laid down in 
Article 2(7) of the U.N. Charter. © 


™ Completed by the Human Rights Commission on June 20, 1949. It will be reconsidered with 
comments by. governments at the next session of the Human Rights Commission in April, 1950, and the 
draft covenant will then be submitted to the Economic and Social Council and finally to the General 
Assembly. 

®“With a view to the creation of conditions of stability and well-being which are necessary for 
peaceful and friendly relations among nations based on respect for the principle of equal rights and self- 
determination of peoples, the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of economic and social progress and 
development; 

b. solutions of international economic, social, health, and related problems; and international 
cultural and educational cooperation; and 

c. universal respect for, and observance of, human rights and fundamental freedoms for all with- 
out distinction as to race, sex, language, or religion.” 
YEARBOOK OF THE UNITED Nations 1946-1947 837 (Dep't of Pustic INFormMaTion, Lake Success, New 
York, 1947). 

The Lebanese delegation in UN debates upon the Declaration and Covenant and related instruments 
such as the Freedom of Information Conventions have argued with some force that the Declaration is a 
gloss upon the U.N. Charter and an integral part of it, that is to say, the Declaration is an expression at 
length of the ideas contained, in condensed and elliptical form, in paragraphs (a) and (c) of Article 55; 
the Lebanese delegation sought therefore to give the Declaration the same binding force as the Charter 
itself. 
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III 


On reading the Covenant we are struck by the variety of rights and the 
differences, even of kind, among them. First, there are certain rights which may 
be fairly described as inalienable and fundamental—inalienable because there are 
no circumstances in which we could justify a denial of them, and’ fundamental be- 
cause a persistent denial of them will undermine and finally destroy the community 
itself; an ordered society, dedicated to the goals which civilized man has set him- 
self, does not confer such rights on the individual, it presupposes them. Into this 
class fall, in the opinion of the writer, Article 6 and to some extent the related Article 
4;° Articles 8 (1) and (2); and Articles 14, 15,° and 20 (1). These are provisions to 
which there can be no exception, whatever social or economic policies are being 
pursued and whatever emergency may arise."* Secondly, there are rights which 
arise because individuals live in communities; they presuppose an ordered society, 
are protected by that society, but are subject to qualifications and even restrictions 
where the interests of the community so require; the principle underlying such 
restrictions seems to be that each individual shall, so far as is practicable, have an 
equal enjoyment of his rights and freedoms with every other individual in the 
community; this equality can perhaps never be fully attained but it is the measure 
by which the rights and freedoms of each are limited for the benefit of all. Into 
this class fall, for example, Articles 5, 9, 13, and 16, and certain related articles. The 
restrictions upon the enjoyment of such rights are or should be rarely applied, and 
then only when subject to precise legal definition and control.? Thirdly, there 
are rights which are derived from the general economic and social objectives 
of the community; it is permissible to ask whether these are rights at all in the same 
sense as those falling into the first two classes, and not rather a dramatized and 
pseudo-legal way of describing those objectives. They become rights and so legally 
enforceable only when the social and economic objectives have been actually attained; 
until that time they are political demands of individuals or groups within the com- 
munity. Into this class would appear to fall some of the proposed additional Articles 
—Article II (1) and possibly Article 19 (1). 


® Physical mutilation and torture can never be justified; the plea that they may be used, for example, 
to obtain information of vital importance to the community can be shown to be specious. Some medical 
or scientific experimentation may of course be quite harmless, and it is partly for this reason that the 
Commission decided to consult the W.H.O. 

*° This Article seems both unnecessary and obscure. Under English law all human beings are legal 
persons though they may differ in their legal capacity: thus peers, lunatics, bankrupts, felons, minors, and 
others have various legal disabilities, but they are none the less legal persons. Further, there seems to be 
some overlap with Article 20 (1). Finally, the expression “a person before the law” is obscure; does 
it mean legal person or does it refer to the right of access to the courts? 

1 Article 4(2): “No derogation from Articles. ... can be made under this provision,” allows this 
principle. It is an interesting question whether certain of these rights are exclusively human, or are not 
also enjoyed by animals. Animals do have in some countries certain legal protection. 

12 There is of course room for argument whether particular rights fall into the first or second class. 
For example, the United Kingdom representative on the Human Rights Commission suggested that 
Article 5 should be included among the provisions to which Article 4(2) applied. Article 5 will be dis- 
cussed below. 
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We may summarize this brief review by saying that the Covenant has to do with 
certain basic rights, enjoyed by all human beings as such, which are or should be 
legally enforceable; with other rights, which are normally legally enforceable but 
are subject to restriction at the will of the community in special circumstances;** 
and finally with certain so called rights, which are rather political demands, which 
have an appropriate place in the Human Rights Declaration but not in the Cove- 
nant, which is a legal instrument. 

Let us now look at Articles 5’* and 9 a little more closely. In some ways the 
rights set out in these Articles lie behind all the others, for if these are denied or 
abused, there is little hope for continued enjoyment of the rest. The prime issue in 
Article 5 is, of course, whether the Human Rights Covenant should go forward to 
outlaw capital punishment. Opinion in the United Kingdom is sharply divided; a 
bill presented recently in Parliament, which would have abolished the death penalty™® 
for an experimental period of five years, was passed in the House of Commons upon 
a “free” vote, the Government having expressed itself against the measure; but it 
was rejected by the House of Lords, where a great weight of judicial authority’® was 
brought to bear against it. A compromise measure also failed of adoption in either 
House. The United Kingdom would not therefore be able at the present time to 
subscribe to an international agreement which obliged it to dispense with the death 
penalty. Certain other countries take the same position. 

Failure to reach agreement on the abolition of capital punishment has led the 
drafters of the Covenant, perhaps understandably, to distort Article 5. Apart from 
the first paragraph, the Article is entirely concerned with the death penalty and 
ignores the exceptions which must be made to the principle established in the first 
paragraph; this principle is far too broadly stated..7 In England there are several 
kinds of homicide. Two are permissible on grounds which there seems no good 
reason to abandon: homicide is deemed to be justifiable where it is done in self- 
defense’® or in the advancement of public justice;’® it is excusable where it is done 

*8In several Articles the Covenant itself defines these circumstances and the restrictions which may 
be imposed. 

“The drafting is faulty. The notion of intention should be added to the first paragraph, which 
is a pallid legalistic statement of the tremendous command: Thou shalt not kill. Further, the first 
paragraph is flatly contradicted by the second. 

*° The offences for which sentence of death may be pronounced in England are murder; piracy on 


the high seas; treason; and certain other criminal offenses tainted with treason, such as arson of a naval 
dockyard. 

*° Lord Simon (former Lord Chancellor) and Lord Goddard (present Lord Chief Justice of England) 
led the attack upon the Bill. 

17 At its third session in June 1948 the Human Rights Commission proposed a better draft: “No one 
shall be deprived of his life save in the execution of the sentence of a court following his conviction 
of a crime for which this penalty is provided by law.” Here again the element of intention was left out, 
but to the draft article were to be added a number of limitations on the principle, which are discussed 
below. 

18 This includes defense of one’s immediate family, but the means of defense must not be dispro- 
portionate to the attack. 

*° If necessary for the arrest of a felon, suppressing a riot, or preventing a violent crime. Where, in 
1804, a person dressed up as a ghost and was shot dead, the slayer was convicted of murder on the 
ground that to masquerade as a ghost is not a crime of violence but only the misdemeanor of nuisance. 
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by misadventure, that is, where the act causing the death is itself lawful and is not 
negligent, and the death is not intended. At the third session of the Human 
Rights Commission the United States representative suggested two further exceptions 
to the principle: a killing by surgical operation in the absence of gross negligence or 
malpractice, and a killing which is an act of war. The first exception is clearly a 
case of what would in England be called excusable homicide, but the second, which 
was also proposed by the United Kingdom representative at the fifth session of the 
Human Rights Commission,”° is a grave exception to introduce into the Covenant, 
for many people might consider war as itself the greatest of all violations of human 
rights. 

Nevertheless, if Article 5 is to be internally consistent and to express a right 
falling into the second class described above, then some or all of these exceptions 
must be written into the Article as limitations upon the principle. 

There is much confusion in Article 9, caused perhaps by lack of agreement in the 
Commission on the real purpose of the Article. Paragraphs 1 and 2 overlap and are 
to some degree alternative ways of saying the same thing; and there is too much 
procedural detail, paragraphs 1 and 5 being the core of the Article and sufficient in 
themselves.22_ On the first point it may be argued that the word “arbitrary” is ade- 
quate to express the central idea of the Article, if it is interpreted as meaning “not 
subject to independent review.” It is not sufficient that the process of arrest or 
detention should be in accordance with the law, for the law itself may be oppressive, 
or enacted by a bad government or a corrupt legislature; and it will be oppressive 
if it does not provide that everyone, whether he be a servant of the state or a private 
citizen, who arrests or detains another, shall jusify that act before an independent 
body and preferably a court of law; here “independent” means, on the one hand, dis- 
interested, and, on the other, capable of reversing the act of arrest or detention, both 
elements being essential. Now if “arbitrary” means all of this, then, it is submitted, 
paragraphs 1 and 5 would together make a satisfactory article, the first paragraph 
stating the principle and the fifth its application. 

The second paragraph goes off on a different tack. It uses the notion of depriva- 
tion of liberty, which seems to embrace both arrest and detention and also such 
conditions as “house arrest” or confinement to a particular town or region.?” But the 
defect of the paragraph has already been noted; the grounds and procedure “estab- 
lished by law” may be no protection at all.?* This of all rights is the one that must 


*° The United Kingdom representative proposed that “deaths resulting from lawful acts of war” should 
not be regarded as a derogation from Article 5 for the purposes of Article 4. 

* There are other minor defects. The expression “other officer authorised by law to exercise judicial 
power,” if not tautologous with “judge,” might have sinister implications. Further, the word ‘‘enforce- 
able” in paragraph 6 adds nothing though it is perhaps a subconscious admission by the drafters that 
some of the rights in the Covenant are not enforceable. 

*® Though paragraph 6, by bad drafting, suggests that deprivation of liberty is equivalent to detention. 

**It has often been suggested on the Human Rights Commission and in the General Assembly that 
particular Articles should operate “‘subject to the laws of the State concerned.” If accepted systematically, 
such amendments would destroy the Covenant. 
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be set out most clearly; it is the great bulwark against tyranny and oppression, for if 
it is breached all other rights are gone, and every country has known centuries of 
bitter struggle around it. It is precisely because the state is the most likely author 
of wrongful arrest and detention** and may bend the laws its way, that we must 
rely not only upon the law as it is, but also upon the principle that everyone who 
deprives another of his liberty shall be called upon to justify it. 


IV 


While the formulation of the rights which are to be protected by the Covenant 
presents great difficulties, its implementation presents greater; in fact, it is the prob- 
lem of the Covenant. A little thought will show that implementation means two 
things: first, the execution of the Covenant, and second, its enforcement. A state, 
party to the Covenant, will have executed it when that state has brought the Cove- 
nant into force throughout its territories and ensured that its system of law recog- 
nizes and protects the rights set out in the substantial part of the Covenant. The 
enforcement of the Covenant is the bringing home to any state-party its failures 
to fulfill its obligations thereunder. Some confusion has been caused where 
these two senses of implementation are not distinguished; for example, some of the 
proposals for implementation placed before the Human Rights Commission®® are 
concerned only with enforcement and overlook execution, while the Soviet observa- 
tions seem to treat the two as one and the same process. We will now consider 
them in turn. 


V 


Closer attention shows that the execution of a covenant of this kind involves two 
steps: bringing municipal law into line with the Covenant where there is divergence; 
and formally acceding to or ratifying the Covenant under Article 23. Which step 
must be taken first? Article 2, adopted provisionally by the Commission, allows a 
state to become a party to the Covenant upon a mere promise to take the first step.”” 


*4 Instances of arrest and detention by private individuals are in comparison insignificant. 

25 REPORT OF THE FIFTH SESSION OF THE HuMAN RicHTs Commission, ANNEX III (E/1371). 

2° 7d. at 78: The Soviet representative, having studied the drafts and proposals placed before the 
Commission, said: “All these drafts and proposals interpret implementation to mean not a@ system of 
measures for ensuring that human rights are implemented and guaranteed in every country by the State 
and society, but rather, a system of international methods of pressure to be exercised through special 
organs established for this purpose (e.g., an international court, international committee or a United 
Nations public prosecutor, etc.) and intended to force individual states to take particular steps connected 
with execution of the Convention on Human Rights. It is clear therefore that such ‘implementation’ 
may become a means of interfering in the internal affairs of a State party to the Convention. . .” 

Two comments may be made on this statement: (a) if a State becomes a party to the Covenant, it will 
or should legally have already taken “particular steps connected with its execution” so far as its municipal 
law does not already recognize and protect Covenant rights, but only so far; of course it cannot be forced 
to become a party to the Covenant; (b) if however by “particular steps” the Soviet representative meant 
steps to remedy a breach of the obligations assumed by a State under the covenant, it is difficult to know 
what he meant by “a system of measures for ensuring, etc.”; if this is to be internal to the State, then 
the Covenant would cease to have any international purpose or function. 

a7 |. each State undertakes in accordance with its constitutional processes and in accordance 
with provisions of this Covenant, to adopt within a reasonable time such legislative or other measures to 
give effect to the rights defined in this Covenant.” Compare the earlier draft by the Commission con- 
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This procedure greatly weakens the Covenant; it means that a state may acquire 
credit at home and abroad by becoming a party to the Covenant but without being 
compelled to take any steps to give effect to it until that state sees fit to do so; and 
it would make enforcement of particular rights often difficult if not impossible. The 
United Kingdom has always taken the position that no state should become a party 
to the Covenant, by ratification or accession, until the constitutional process is com- 
plete by which its municipal law is, where necesary, brought into line. This would 
no doubt delay—perhaps very considerably—the entry into force of the Covenant, 
at least on a wide basis; on the other hand, there are a number of countries such as 
those in Western Europe and the members of the Commonwealth, in which the law 
and practice relating to human rights is homogeneous enough to make possible 
early participation in the Covenant. In any case, a slow but firm growth of the 
Human Rights Covenant is to be far preferred to the swift conclusion of an empty 
pact. 

Another question arises on execution. If a state becomes a party to the Covenant, 
to which of the state’s territories does it apply? In the case of unitary states this 
is simply answered; but in the case of federal states and states having dependent 
territories in the form of colonies, protectorates, or trust territories, it is not so simple, 
and the draft Covenant propounds various solutions to be considered by govern- 
ments.”*> The problem is this: in federal states power is distributed between the 
federal government and the component states, and whether the federal government 
can execute such an international agreement as the Covenant depends upon whether 
all the matters dealt with by the Covenant are within its competence or are reserved 
by the constitution to the states. The relationship of the United Kingdom to its 
dependent territories”® is not very different. Many of its dependent territories are 
virtually self-governing, except in matters of foreign policy and defense, and it is a 





tained in United Nations Document E/800 which calls for “a solemn declaration . . . that full and 
complete effect to the provisions of Part II of the Covenant is or 7s about to be given by the law” of the 
acceding State. 

28 See Articles 24 and 25. YEARBOOK OF THE UNITED Nations 834 (Dept. of Public Information, 
Lake Success, N. Y. 1947). 

2° A short note on the composition of the Commonwealth may be useful at this point. The Com- 
monwealth consists of Australia, Canada, Ceylon, India, New Zealand, Pakistan, South Africa, and the 
United Kingdom and its dependent territories. All members of the Commonwealth, except the 
dependent territories of the United Kingdom, are independent sovereign States and as such are all, 
except Ceylon, members of the United Nations. (Ceylon’s admission to the United Nations has been 
approved by the majority of the Security Council by nine votes to two, but as the Soviet Union was one 
of the two opposed her vote barred Ceylon’s admission); they are in no way subordinate to one another, 
but are freely associated, recognizing King George VI as “Head of the Commonwealth.” This title 
means that he is not necessarily King of each of its parts; for example, in Canada he appoints the 
Governor General to be his representative and to perform the same functions in relation to the Govern- 
ment of Canada as the King himself does in relation to the Government of the United Kingdom. We 
have therefore His Majesty’s Government in the U.K., His Majesty’s Government in Canada, and so on; 
however, India does not acknowledge him as King of India, and though a continuing member of the 
Commonwealth she is formally a republic. 

The dependent territories of the United Kingdom are, as their name implies, entirely distinct from 
the members of the Commonwealth already described; they comprise over fifty colonies and protectorates 
at various stages on the road to independence. 
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very long time indeed since the United Kingdom Government gave directions to 
the governments of such territories or overruled their decisions. In fact, the practice 
of consulting the governments of the dependent territories before an international 
agreement is concluded on their behalf or made applicable to them, has been con- 
sistently followed for a generation or more and may be now fairly described as a con- 
vention of the constitution. This practice is reflected in international agreements 
by the insertion of a clause known as a “colonial application clause,” which pro- 
vides that the agreement shall not be applicable in the dependent territories of a 
participating state until the state gives due notice to that effect. 

The Soviet representative for the Human Rights Commission opposed the in- 
sertion of a colonial application clause in this form in the Covenant, arguing that the 
recognition and protection of human rights in colonies, protectorates, and trust terri- 
tories cannot conceivably be denied and that they should be enforced in these terri- 
tories, above all, as soon as possible. This is at first sight an attractive argument, but 
it rests on misconceptions. First, it assumes that the state concerned will use the 
clause to delay or even prevent the application of the Covenant to its dependent 
territories. As far as concerns the United Kingdom, the opposite is the case; as soon 
as consultation has taken place and the government of each territory has made its 
own decision to participate, the United Kingdom will put in train the process of 
accession on behalf of that territory. This is demonstrated by the fact that the 
dependent territories of the United Kingdom are at the present time participating 
widely in all manner of international agreements and international organizations, 
far more widely indeed than the territories forming the Soviet Union; and it is odd 
that the Soviet Union does not extend to its own territories the benefits of interna- 
tional agreements which it so vehemently demands on behalf of colonial territories. 

Second, the argument assumes that, if something is good for a dependent terri- 
tory, then the metropolitan government must force it down the territory’s throat. 
But such a practice would strike at the very root of the self-government growing in 
the dependent territories; if these territories are capable of self-government, they are 
capable of choosing the good where they see it. 

The United Kingdom would therefore require the insertion in the Covenant of a 
colonial application clause.*° On the other hand, it would have great difficulty in 
accepting the federal application clauses in the forms suggested by the Commission 
on page 42 of its report.** The essential flaws in these drafts are that not only do 
they leave the application of the Covenant in the discretion of the federal govern- 
ment,®” but also since in some federal states only the courts can determine whether 


8° For texts in the draft Covenant, see E/1371, page 44. That proposed by the United States expresses 
the principle very well. It will be noticed that those proposed by the Soviet Union and the Philippines 
provide the exact opposite, namely, that the Covenant shall apply to the dependent territories of a State 
ipso facto upon that State becoming a party to the Covenant. Compare a similar provision in Article 37 
of the French proposals for implementation (E/1371 at p. 73). 


$1 F/1371. 
82 Since it would be bound by particular provisions of the Covenant only to the extent that it regards 


them as “appropriate, under its constitutional system, for federal action”; there is nothing here to exclude 
political considerations from its decision. 
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or not a given course of action is within the federal power, uncertainty would reign 
for a long time as to what provisions of the Covenant applied and in what parts of 
the federal state. Under the colonial application clause this uncertainty cannot arise 
since, once the Covenant has been extended to a dependent territory, it applies 
in toto and without qualification. While a federal state cannot be required to over- 
ride the wishes or powers of its constituent states or provinces, the obligations it 
assumes under such an instrument as the Covenant must be precise, known to the 
other contracting parties, and not more or less burdensome than those assumed by 
them. 
VI 


By whom are human rights to be enforced? To this crucial problem there are 
two possible solutions and upon which is chosen depends the mode of enforcement. 

The first solution would leave the enforcement of human rights to states and in 
particular to the states parties to the Human Rights Covenant. This would be ade- 
quate in cases where the national of one state suffers a denial of human rights in 
another state; but these cases are already covered by existing rules of international 
law concerning claims. It would not be adequate where the nationals of a state 
suffer a denial of human rights within that state; and it is mainly to protect these 
rights that the Declaration laid down its standards and the Covenant seeks to impose 
obligations. States on friendly terms or in close political association will be unwilling 
to use any machinery, which may be set up under the Covenant, to protect the rights 
of each other’s nationals; they would fear that “good relations” might be compro- 
mised. On the other hand, the machinery would be likely to be often used between 
states engaged in political warfare; in the Declaration and the Covenant are many 
propaganda weapons ready to hand, as United Nations debates have already shown, 
and it would be utterly retrograde and demoralizing for human rights to be thus 
abused. Finally, it is wrong to derive the recognition and protection of human 
rights from a compact between states, and to render their denial irremediable unless 
a breach of the Covenant can be shown. If the purpose of the Covenant is to enforce 
certain parts of the Declaration, then the undertakings by the states parties to the 
Covenant are to that extent unilateral; they do not or should not require considera- 
tion in the form of identical contractural undertakings by the other parties to the 
Covenant. There is no reason then, in principle, why states not parties to the Cove- 
nant should not rely upon it to protect human rights against those states which are. 

The second solution would allow individuals to make claims against states 
parties to the Covenant. These might take the form of individual petitions, or of 
claims on behalf of individuals or groups by organized societies. Lauterpacht, with 
characteristic learning and idealism, has demonstrated that the days are over when 
only states could be regarded as the subjects of the law of nations.*® Many fissures 
and faults can now be found in this monolithic principle, and human rights will 


8 Lauterpacht, The Subjects of the Law of Nations, 64 L. Q. Rev. 97 (1948). 
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perhaps be the field in which it will be finally demolished. The draft Covenant may 
be still primitive, and efforts at enforcement may for a long time meet with every 
kind of difficulty and obstruction; but the transfer to the international plane of 
rights, which have so far been national and domestic, can mean only one thing, that 
every man** has two fatherlands, his own and the world community, and to the 
latter he may look for protection. So at some time, late or soon, the right of indi- 
vidual petition must come. 

We can now consider, in the light of these two possible solutions, some of the 
modes of enforcement of the Human Rights Covenant which have been suggested. 
It is interesting to look first at the proposal for a European Court of Human Rights 
made at the Congress of Europe at The Hague.*® Now the countries of Western 
Europe, being familiar with the principles of freedom and the rule of law, and being 
further few in number and culturally similar, should find it easier to conclude among 
themselves a covenant of human rights which would be not merely an interstate 
compact but also an act of international legislation. Yet the draft convention is dis- 
appointing. The International Executive Committee, which prepared it, concluded 
that “since it is obviously impossible to define with legal precision the human rights 
which it is desired to protect, the Court will necessarily have to build up for itself 
a system of international case law.” In consequence, Part I of the Convention makes 
no attempt to formulate exactly, on the lines of the Human Rights Covenant, the 
rights which are to be recognized and protected,** and contains a clause*” of general 
exceptions, which though smooth and easy to draft, has dodged the great and crit- 
ical difficulties which the need to provide for exceptions raises. 

Part II of the draft Convention would establish a “European Human Rights 
Commission” of seven members “independent of any government,” and a “European 
Court of Human Rights” of nine members “chosen from among persons of high 
moral and professional character.” Infringements of Part I of the Convention may 
be brought before these bodies only by states parties to the Convention. The Com- 
mission has the task of supervising generally the operation of the Convention, may 


*¢ This means, of course man, woman, and child. It has been observed that the Covenant is not 
very carefully drawn to take account of the differences between children and adults and their respective 
rights. But the United Nations is giving separate attention to the formulation of the rights of children. 

®5 This Congress established the Council of Europe, which had its first meeting at Strasbourg in 
August, 1949. The Congress proposed, amongst other things, that a Charter of Human Rights should 
be prepared and that a European Court should be established to enforce these rights; but the subsequent 
Declaration of Human Rights by the United Nations General Assembly made a separate European 
Charter superfluous, and the International Executive Committee (of the Council of Europe) confined its 
work on human rights to a draft convention to create a European Court of Human Rights. 

°° Thus Article 1 provides: “Every State adhering hereto shall assure to its citizens the rights set out 
in the universal Declaration of Human Rights proclaimed by the United Nations”; the drafters here 
overlook the essential differences between the Declaration and the Covenant. 

87 Article 2 (ii): “The rights specified in Article 1 shall be subject only to such limitations as are in 
conformity with the general principles of law recognized by civilized nations and as are prescribed by law 
for: 

(a) protecting the legal rights of others; 

(b) meeting the just requirements of morality, public order (including the safety of the com- 
munity), and the general welfare.” 
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conduct inquiries, and may publish its findings. It is responsible to the Council 
of Europe, which would apparently stand in the same relation to the European 
Court of Human Rights** as the Security Council does, under the United Nations 
Charter, to the International Court of Justice. Such a scheme would give vast 
powers to the Court of Human Rights; if it were to hand down broad interpretations 
of Article 2(ii) favourable to states, then little progress would be made at all; strict 
interpretations might on the other hand involve gross interference by the Court 
with domestic legislation, which it might declare inconsistent with human rights. 
Proud though the United Kingdom may be of its case law, it is inconceivable that 
its Parliament would accept a convention which would require it to abdicate some 
of its essential legislative functions in favor of a Court of nine judges engaged in 
constructing a system of international case law. 

The Human Rights Commission did not at its fifth session come out in favor 
of any one mode of enforcement of the Covenant but embodied in Annex III of its 
report a number of proposals: a draft statute of an International Court of Human 
Rights, modeled on that of the International Court of Justice;*® a scheme*® for a 
special commission on human rights, with extensive functions, including that of 
hearing “petitions submitted by any of the States parties to the Covenant, a non- 
governmental organization, or a private person, or a group of private persons”; and 
the establishment of a United Nations “panel” from which Human Rights Com- 


mittes might be selected to hear complaints between states parties to the Human 
t.41 


Rights Covenan 

The only sanction which such committees or commissions can wield is that of 
publicity. This is not to be despised as a weapon of enforcement, since most coun- 
tries would be unready to face an unfavorable report upon the position of human 
rights in their territories; nevertheless some countries would not be deterred, and, 
in any case, publicity is no substitute for legal enforcement, which must remain the 
goal. The proper tribunal for the enforcement of human rights is the International 
Court of Justice; its judges have all the qualifications which the various proposals 
demand of the members of human rights committes or commissions; it has a well- 
founded tradition and a wide jurisdiction; it has authority to establish chambers for 
the hearing of special cases, and none would be more adaptable than those con- 
cerning human rights; finally, employment of the Court would avoid the further 
proliferation of committees.** The International Court of Justice would, of course, 

*® Article 14: “In the event of failure to comply with a recommendation of the Commission or a 
judgment of the Court, the matter may be brought before the Council of Europe, and the Council of 
Europe after any further investigation and after calling upon the party concerned to comply, shall, in 


the event of continued non-compliance, decide upon such measures as may be appropriate.” 

*° Submitted by Australia: E/1731, page 61. 

*° Submitted by France: id. at 70. A similar but more succinct scheme was proposed by India, id. at 
77, and a less radical scheme by Guatemala, id. at 75. 

2 Joint proposal of the United States and United Kingdom: 7d. at 80. 

“21t is at least doubtful whether suitable people could be found to serve on human rights com- 
mittees or to have their names inscribed on the panel contemplated in the U. S.-U. K. proposal. Indi- 
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be competent to hear only cases between states and in the first instance between 
states parties to the Human Rights Covenant. This is a serious disadvantage for 
the reasons already given. It is not practicable at the present time to attempt amend- 
ment of the Statute of the Court to permit access to it by individuals, and the best 
alternative is that the Court should give judgment on cases arising between states 
upon breaches of the Human Rights Covenant and so declare or formulate the rules 
of international law to be applied; the International Law Commission might take 
up the task here and codify these rules. Upon this groundwork, a Human Rights 
Commission of the United Nations could then be established to hear individual 
petitions direct. 
VII 


The third question, how far the promotion by. the United Nations of the observ- 
ance of human rights** may cause conflict with the rule that the United Nations 
may not intervene in matters which are “essentially within the domestic jurisdiction” 
of States,*® has already been answered in part. It is also interesting to notice the 
attitude of the General Assembly at its third session to this question. In discussion 
of two items placed on the Assembly’s agenda—the treatment of Indians in South 
Africa, and the trial and conviction of religious leaders in Hungary and Bulgaria— 
it was argued that the General Assembly was by reason of Article 2(7) not compe- 
tent to take action or even discuss*® these items. It is not necessary to consider here 
the arguments on each side, but what is significant is that the General Assembly 
proceeded to discuss these items without either referring the question of its com- 
petence under Article 2(7) to the International Court of Justice for an advisory 
opinion, which was surely the proper course, or making any express decision on 
that question. The implication.is that the United Nations will not allow itself to 





viduals of the calibre required are not likely to be ready to go at short notice to United Nations head- 
quarters or some other place abroad, there to remain perhaps for months hearing and’ determining 
human rights cases. 

“° The receivability of individual petitions would have to be rather carefully defined and the follow- 
ing tentative rules are suggested. Indeed rules on these lines might well be embodied in the Human 
Rights Covenant to govern the reference of breaches of it to the International Court of Justice: 

(a) no petition should be receivable until the State against which complaint is made has had an 
opportunity to comment upon it; 

(b) each petition must allege a specific breach of the Covenant and must show that all national 
means of redress have been exhausted; 

(c) petitions may not impugn the judgments of competent national courts, nor the application in 
particular cases of national legislation; but they may impugn as contrary to the Covenant the law applied 
in either case; 

(d) petitions should not normally be receivable from anonymous sources. 

Other rules might be prescribed but these appear to be basic. 

“4 As required by Article 55(c) of the United Nations Charter. YEARBOOK OF THE UNITED NATIONS 
1946-1947 837 (Dept. of Public Information, Lake Success, N. Y. 1947). 

* Article 2(7) of the United Nations Charter. Jd. at 831. 

4°15 discussion of a particular subject matter in the General Assembly or other organs of the United 
Nations intervention within the meaning of Article 2 (7)? The effect of United Nations debates in 


forming public opinion suggests that it is. 
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be easily diverted by Article 2(7) from what it conceives to be its duty in enforcing 
the Charter.*7 

How far the Human Rights Covenant would of itself remove human rights 
from domestic jurisdiction on to the international plane is not entirely clear;*® but, 
since it is plainly the purpose of the Covenant to give international protection to 
those rights, it would be difficult for any state party to the Covenant to plead Article 
2(7) if a case involving human rights were urged against that state in the General 
Assembly, whether or not the case came within the ambit of the Covenant. 


Vill 

The following conclusions may now be drawn: 

(1) The substance of the draft Covenant is at present ineffective in that it does 
not properly distinguish those rights which are truly fundamental and inalienable 
or are legally enforceable from those which represent political or social demands; 
further, Articles 5 and 9 which, from a practical point of view are the core of the 
Covenant, are in their present form imprecise and inadequate. 

(2) At the present time it seems that the enforcement of the Covenant must be 
left to states, and, if this is done, the International Court of Justice is the proper tri- 
bunal to hear and determine cases arising on the Covenant; at the same time the 
ground should be prepared for individual petitions. 


“' The rather similar attitude of the Security Council in the Indonesian Case to the Netherlands plea 
that, under Article 2(7), the situation in Indonesia was essentially within its domestic jurisdiction, 
suggests that that paragraph may well be already a dead letter where human rights or national aspirations 
are in issue. 

“® The advisory opinion of the Permanent Court of International Justice on the Tunis Nationality 
Decrees is not a conclusive authority on the point; for then the Court was interpreting the provisions 
of the League Covenant and declared that any matter which has been made the subject of an inter- 
national agreement cannot be regarded as being any longer “solely within the domestic jurisdiction.” 
The Court’s reasoning would not necessarily apply in interpreting Article 2(7) which concerns itself 
with matters “essentially within the domestic jurisdiction” of states. 








CONSTITUTICNAL ASPECTS OF THE COVENANT 


Jacos D. Hyman* 


It has long been a commonplace that Americans, when confronted with pro- 
posals for solving a political, social or economic problem of any magnitude, tend to 
become obsessed with the question of constitutionality. Not infrequently the issue 
is exhaustively debated and resolved without explicit discussion of anything except 
the constitutional question, although the decisive considerations are political, social 
or economic. Something of the sort appears to have been happening in discussions 
about the proposed International Covenant on Human Rights. Since March of 1948, 
there has been an article or comment about it in almost every issue of the Journal 
of the American Bar Association." Two themes have been continuously stressed: 
the Covenant involves serious problems which must be carefully studied; and the 
problems are permeated with grave constitutional and legal issues. 

The appropriateness of the first theme cannot be doubted. Adoption of the 
Covenant would have serious implications. It would signalize an attempt, on a 
wholly unprecedented scale, to give positive content to an international law of man. 
New foci of international relations would be established; new forces would be 
loosed in the international field. These facts should certainly be known and under- 
stood. But there is no basis for an implication that some small, international group 
is attempting, by dazzling speed, -to slip something past an unsuspecting American 
public. Quite to the contrary, the Covenant is the culmination of extensive, quite 
public, activity? 

The justification for prolonged insistence on the second theme is far less apparent. 
If the Covenant presents serious constitutional questions, it ought to be possible, after 
a while, to identify them, consider them, and reach a conclusion. Vague references 
in the course of political arguments to constitutional questions can only serve to 
confuse discussion of the difficult problems which do have to be faced. It seems 
appropriate, then, that this article should be devoted to an attempt to identify 


* A.B. 1931, Harvard College; LL.B. 1934, Harvard Law School. Professor of Law, University of 
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> 34 A.B.AJ. 200, 214, 277, 301, 349, 388, 475, 480, 586, 654, 698, 881, 910, 984, 1122 (1948); 35 
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? The following list is not exhaustive: Declaration of the Rights of Man, Adopted by the Institute 
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Common Man (1942); Postulates and Principles for the International Law of the Future, Principle 2 
and Comment, International Conciliation, April, 1944, p. 292; HersH LauTrEerPACHT, AN INTERNATIONAL 
Bit oF THE RiGHTs OF MAN (1945); Puiuip C. Jessup, A Mopern Law or Nations (1948); American 
Law Institute, Statement of Essential Human Rights, with explanatory and historical articles, 243 THE 


Annats (January, 1946). 
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the constitutional questions raised by the Covenant and, within the space available, 
to explore the answers.” 
I 
Tue Scope oF THE CovENANT 


As of the summer of 1949, there is no possibility of ascertaining precisely what 
the Covenant will contain when it is approved by the General Assembly and sub- 
mitted to the member states for ratification. An original draft of the Covenant, by 
the Commission on Human Rights,? was substantially re-worked by the Drafting 
Committee on an International Bill of Human Rights* in the light of recommenda- 
tions of the various states, and was revised again by the Commission at its Fifth 
Session, concluded on June 20, 1949. Agreement was reached as to the substance 
and form of some articles to be included. On others, final action was postponed 
pending further study and the receipt of further information. Even as to those 
items on which agreement was reached, there remains the possibility of changes by 
the Commission itself in the light of the comments of interested states, or by the Eco- 
nomic and Social Council and the General Assembly when the Commission’s pro- 
posal is submitted to them for approval. Apart from questions of detail, two broad 
issues were left unresolved by the Commission: first, whether the Covenant should 
remain limited to basic individual rights, or whether it should be broadened to in- 
clude social and, economic rights; second, whether provisions for implementation 
should be included in the present Covenant or reserved for a later one and, in either 
event, what methods of implementation should be adopted.® 

Even in the absence of a final text, however, the lines of development have 
been clearly enough delineated to permit identification of the issues which will 
be important. Thus far, there is definite agreement as to the inclusion in the Cove- 
nant of at least the basic individual rights and as to the form in which many of 
those should be stated. The economic and social rights, the immediate inclusion of 
which is still in doubt, are presumably the same in substance as the economic and 
social rights defined in the Universal Declaration of Human Rights, approved by 
the General Assembly of the United Nations on December 10, 1948. And as to the 
problem of implementation, there is available at least an indication of the possible 
approaches.® 


2* Epwarp S. Corwin, THE ConsTITUTION AND Wortp OrGANIZATION (1944) is a masterly statement 
of the broad. thesis that the Constitution is not incompatible with full participation by the United States 
in new forms of world organization. 

® Document E/600; E/CN.4/AC.1/19; 3 May 1948, reprinted, 34 A.B.A.J. 202 (1948). 

* Annex B., Document E/CN.4/95; Annex B, Document E/800. This draft and the draft identified 
in the preceding note are reprinted with extracts from other relevant documents in a pamphlet, Docu- 
MENTS FOR STUDY IN THE 1949 SERIES OF REGIONAL Group CONFERENCES OF THE AMERICAN Bar AssOcIA- 
TION (February, 1949). 

5 The work of the Commission at its Fifth Session is summarized by Dr. Charles Malik of Lebanon, 
the Commission’s Rapporteur, 7 U. N. Butt. 2 (July 1, 1949). For the textual decisions of the Com- 
mission, see id. at 7. 

® Malik, supra note 5, at 5-6; Briggs, Implementation of the Proposed International Covenant on Hu- 
man Rights, 42 Am. J. Int’t L. 389 (1948). 
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For the purpose of seeking out constitutional issues, then, the situation may be 
described in the following way. The United States will be asked to give its adherence 
to a treaty or covenant which will provide that: no one shall be deprived of his life, 
save in the execution of the judgment of a court (Art. 5); no one shall be subjected 
to torture or to cruel, inhuman or degrading punishment (Arts. 6 & 7); no one 
shall be held in servitude or at compulsory labor, except in stated cases, like military 
service (Art. 8); no one shall be subjected to arbitrary arrest or detention, and a 
remedy in the nature of habeas corpus shall be available to determine the lawfulness 
of detention (Art. 9); no one shall be imprisoned because of inability to fulfill a 
contractual obligation (Art. 10); subject to general laws in the interest of security, 
everyone has the right to freedom of movement (Art. 11); aliens lawfully admitted 
to a state shall not be expelled except in accordaice with procedure prescribed by 
law (Art. 12); everyone, in the determination of his civil rights or obligations, is 
entitled to a fair hearing before an independent and impartial tribunal, and, in the 
determination of any criminal charge against him, is also entitled to a public trial, 
a presumption of innocence, legal assistance, and an opportunity to cross-examine 
and to obtain witnesses (Art. 13); no one shall be held guilty on account of acts 
not unlawful when done (Art. 14); no one shall be denied freedom of thought 
and religion (Art. 16), freedom of speech (Art. 17), freedom of assembly (Art. 18), 
and freedom of association (Art. 19); and everyone shall be accorded the rights 
defined in the Covenant without discrimination on account of race, color, sex, etc., 
and entitled to equal protection against any incitement to such discrimination (Art. 
20). Each state adhering to the Covenant will undertake to provide appropriate laws 
for the enforcement of the enumerated rights, including remedies against those who 
act in an official capacity (Art. 2). 

In addition, the United States may be asked to undertake similarly to protect 
the following so-called economic and social rights now defined in the Declaration: 
the right to social security, “in accordance with the organization and resources of 
each state” (Art. 22); the right to work, to free choice of employment, to just re- 
muneration insuring an existence worthy of human dignity, and the right to join 
unions (Art. 23); the right to an adequate standard of living, and to security in the 
event of unemployment, sickness, and old age (Art. 25); the right to education 
(Art. 26); the right to marry and found a family (Art. 16); and the right to own 
property and not to be arbitrarily deprived of it (Art. 17). Also subject to eventual 
inclusion would probably be the right to take part in the government of one’s coun- 
try, directly or through freely chosen representatives, under a system of general 
elections by universal and equal suffrage (Art. 21). 

These obligations, once assumed, would be enforceable at the very least by pro- 
tests of other signatory states to appropriate organs of the United Nations. Almost 
certainly, in this connection, advisory opinions could be sought from the Court of 
International Justice, or a special Court on Human Rights to be constituted. Per- 
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haps also individuals, groups, and organizations would be authorized to submit 
complaints for investigation, and possibly provision would be made for the sub- 
mission of complaints directly to an international court. The suggestions to this 
effect do not make it clear whether the court would have jurisdiction to impose 
criminal sanctions on officials or private citizens charged with violation of the pro- 
tected rights, or merely jurisdiction to consider violations by the state and award some 
form of reparation.” 

Considering broadly this attempt to achieve the general goals of the Covenant, 
the fundamental constitutional questions include the following: May the United 
States contract with other nations that it will protect certain rights of its people and 
allow some international agency to investigate its performance? Is there anything 
required by these undertakings which the government of the United States could 
not, with due regard for constitutional limitations, now do? If so, would the act 
of adherence to such an international covenant affect its power? Would a possible 
enlargement of national power by virtue of the covenant significantly dislocate the 
present distribution of powers in our federal system? Is there any constitutional 
obstacle to our investing other states or an international body with a legal right to 
inquire into, and perhaps impose sanctions because of, the manner in which our 
citizens are treated by our officials and by other citizens? It must be emphasized 
that this inquiry is directed to the existence of power, not the wisdom of its exercise. 
And since our national government is one of enumerated powers, the point of de- 
parture for the inquiry should be the Constitution itself. 


II 


Tue Power to Make AND IMPLEMENT TREATIES 


A. Constitutional Provisions 

Evidently, the treaty power was very much in the minds of the draftsmen of 
the Constitution. While “All legislative Powers herein granted shall be vested in a 
Congress of the United States” (Art. 1, Sec. 1), the Congress as such has no concern 
with the making of treaties. The nearest powers given directly to Congress are 
those “To regulate Commerce with foreign Nations . . .” and “To define and punish 
Piracies and Felonies committed on the high Seas, and Offenses against the Law of 
Nations.” However, the Congress is authorized “To make all Laws which shall be 
necessary and proper” not only “for carrying into Execution the foregoing Powers” 
but also, be it noted, “all other Powers vested by this Constitution in the Govern- 
ment of the United States, or in any Department or Officer thereof” (Art. I, Sec. 8). 

If Congress was not to have the power to make treaties, certainly the States were 
not. The first of the miscellaneous inhibitions placed upon the States by Section 10 
of Article I is: “No State shall enter into any Treaty, Alliance, or Confederation.” 
This is reinforced two paragraphs later: “No State shall, without the Consent of 
Congress, . . . enter into any Agreement or Compact with another State, or with a 


7 Id. at note 27. 
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foreign Power ....” Withheld from Congress and withdrawn from the States, the 
treaty-making power was vested in the executive branch of the Government. Sec- 
tion 2 of Article II states that the President “shall have Power, by and with the 
Advice and Consent of the Senate, to make Treaties, providing two thirds of the 
Senators present concur.” 

The special status of treaties is recognized in the provision of Section 2 of Article 
III, that the “judicial Power shall extend to all Cases, in Law and Equity, arising 
under this Constitution, the Laws of the United States, and Treaties made, or which 
shall be made, under their Authority.” Finally, the Supremacy clause, Article VI, 
gives to treaties the same superior force that the Constitution itself and laws passed 
pursuant to it are given: “This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all Treaties made, or which shall 
be made, under the Authority of the United States, shall be the supreme Law of the 
Land; and the Judges in every State shall be bound thereby, any thing in the Consti- 
tution or Laws of any State to the Contrary notwithstanding.” 

With the concurrence of the Senate, then, the President is given power, power 
subject to no expressed limitation, to make treaties; and Congress is authorized 
to make laws necessary and proper to effectuate the treaties. These rather plain 
provisions seem to go far toward answering the questions stated above. In particular, 
they suggest that laws may-validly be enacted to effectuate a treaty which, in the 
absence of the treaty, would have no constitutional basis. 


B. Missouri v. Holland and the Reserved Powers of the States 
as a Limitation on the Treaty Power 


If we turn to pertinent decisions of the Supreme Court, we find rather precise 
confirmation of the conclusions suggested by the plain words of the Constitution. 
Missouri v. Holland® involved the validity of an act of Congress® setting a closed 
season for the taking of migratory birds. The lower federal courts had held a similar 
statute unconstitutional, not long before,!® on the ground that Congress lacked the 
power to control such matters. The Government had sought constitutional footing 
in the commerce clause, and in the power given to Congress by Section 3 of Article 
IV to regulate respecting “the Territory or other Property belonging to the United 
States.” These bases were deemed ingdequate in the light of a Supreme Court 
holding that the States had large power, as trustees for their citizens, over wild 
game within their borders.’' While the issue was being brought to the Supreme 
Court, a treaty was negotiated with Great Britain which provided that there should 
be closed seasons on migratory birds and that “the season for hunting shall be 
further restricted to such period not exceeding three and one half months as the 


® 252 U. S. 416 (1920). 

* Migratory Bird Treaty Act of July 3, 1918, 40 Star. 755 (1918), as amended, 49 Star. 1556 
(1936), 16 U. S. C. §703 (1946). 

2° United States v. Shauver, 214 Fed. 154 (E. D. Ark. 1914); United States v. McCullagh, 221 Fed. 
288 (D. Kan. 1915). 
11 Geer v. Connecticut, 161 U. S. 519 (1896). 
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High Contracting Powers may severally deem appropriate and define by law or 
regulation.” The statute enacted by the United States forbade any taking of birds 
except as allowed by regulations of the Secretary of Agriculture. His regulations 
specified an open season considerably shorter than that established by the laws of 
Missouri. Missouri sought to enjoin federal officials from interfering with hunting 
by Missouri citizens during Missouri’s open season. The Supreme Court affirmed 
the district court’s dismissal of the bill. No determined effort was made to vindi- 
cate the federal legislation on any ground other than its appropriateness for imple- 
menting the treaty. In a characteristically terse and sweeping opinion, Justice 
Holmes, for all but two of his brethren, observed: “No doubt the great body of 


private relations usually fall within the control of the State, but a treaty may over- 


ride its power.”!” 


This decision was not reached without awareness of its profound implications 
for the relations between the National Government and the States. Indeed, Missouri’s 
argument was based almost entirely on the proposition that to sustain the Migratory 
Bird Act would be to deprive the states of power over purely internal affairs, power 
which was reserved to them by the clear implication of the Constitution as a whole, 
by the crucial fact that the National Government was one of delegated powers, and 
explicitly by the provision of the Tenth Amendment that: “The powers not dele- 
gated to the United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people.” The Court met this argument 


squarely and rejected it. 


To answer this question it is not enough to refer to the Tenth Amendment, reserving 

the powers not delegated to the United States, because by Article II, §2, the power to 
make treaties is delegated expressly, and by Article VI treaties made under the authority of 
the United States, along with the Constitution and laws of the United States made in 
pursuance thereof, are declared the supreme law of the land. If the treaty is valid there 
can be no dispute about the validity of the statute under Article I, §8, as a necessary and 
proper means to execute the powers of the Government.’* 
Having rejected the explicit argument from the Tenth Amendment, the Court con- 
sidered the further argument “that a treaty cannot be valid if it infringes the Con- 
stitution, that there are limits, therefore, to the treaty-making power, and that one 
such limit is that what an act of Congress could not do unaided, in derogation of 
the powers reserved to the States, a treaty cannot do.”"* As stated in other words: 
“The only question is whether it [the treaty] is forbidden by some invisible radiation 
from the general terms of the Tenth Amendment.”?® The answer was still no. 

The decision does not hold that there is no limit to the treaty power. On the 
contrary, the opinion undertook to pass on the validity of the treaty: it was observed 
that “The treaty in question does not contravene any prohibitory words to be found 


38 952 U. S. at 434. 
ae id; at 432. 

14 Ibid. 

*8 Id. at 433-434. 
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in the Constitution.”4® And it was emphasized that the occasion was a proper one 
for the exercise of the treaty power: “Here a national interest of very nearly the first 
magnitude is involved. It can be protected only by national action in concert with 
that of another power.”?* 

The nature of the true limitations upon the treaty power and their relevance to 
the Covenant will be discussed later. To be emphasized now is the weight and 
clarity of the holding in Missouri v. Holland that neither a treaty, nor national legis- 
lation implementing it, is invalid because it regulates private relations which are 
normally within the power of the States and which, but for the treaty, would be 
beyond the control of the National Government. As has been stated, this decision 
was reached in the face of the strongest protestations that it would subvert the 
federal basis of our government. There is no doubt that the rule pronounced by 
the decision could have that effect. Indeed, the treaty power has on occasion been 
referred to as, in effect, a way of amending the Constitution. This overstates the 
result in one very important particular. It is well settled that in so far as a treaty is 
effective as a law of the land under the Supremacy Clause, it may be repealed by a 
subsequent act of Congress. Important as this qualification is, it does not alter 
the fact that under Missouri v. Holland, the exercise of the treaty power may result 
in the National Government’s taking over the regulation of matters which it could 
not otherwise touch. 

Missouri v. Holland did not altogether escape criticism.’® And, in view of the 
implications of its holding, it may not be inappropriate to inquire whether the de- 
cision is at variance with prior or subsequent doctrine of the Supreme Court. There 
are dicta to be found in opinions of the Supreme Court around the middle of the 
nineteenth century indicating that some justices espoused the doctrine urged by the 
State of Missouri.?° But those dicta have been shown to be at variance with the 
consistent holdings of the Supreme Court whenever the invalidity or ineffectiveness 
of a treaty was asserted on the ground of interference with the powers of the 
States. The whole problem was exhaustively and acutely examined by Edward S. 
Corwin in a book published in 1913: National Supremacy, Treaty Power vs. State 
Power?! ‘That examination establishes as conclusively as reasoned argument can 
that the prevailing doctrine was the same as the doctrine announced in Missouri v. 
Holland. Viewed against its background, that decision is obviously no aberration, 
to be dismissed lightly or confined narrowly to controversies involving migratory 


wild life. 


16 1d. at 433. 17 Id. at 435. 

*® Head Money Cases, 112 U. S. 580, 598-599 (1884); The Chinese Exclusion Case, 130 U. S. 581 
(1889). 

19 See Black, Missouri v. Holland—A Judicial Milepost on the Road to Absolutism, 25 Iv. L. Rev. 
g1r (1931). 


20 See particularly Daniel, J., in The License Cases, 5 How. 504, 613 (U. S. 1847); Taney, C. J. 
dissenting in The Passenger Cases, 7 How. 283, 465-466 (U. S. 1849). 
*1 The principal authorities are collected and briefly reviewed in Boyd, The Expanding Treaty Power, 


6 N.C. L. Rev. 428 (1928). 
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Developments since that decision reinforce its important holding. In the first 
place, we have had in United States v. Darby an explicit re-afirmation of Justice 
Holmes’s statement about the Tenth Amendment: “The amendment states but a 
truism that all is retained which has not been surrendered.”*? Secondly, in several 
other areas there has been a substantial collapse of the notion that the necessity for 
preserving the powers of the States by implication restricts the National Government 
in the exercise of its specifically granted powers. A notable example is in the field 
of intergovernmental immunities, where Graves v. New York ex rel. O’Keefe** 
overruled the venerable Collector v. Day,?* which had rested on a rather broad impli- 
cation of state-generated limitations on federal taxing power to protect the salaries 
of state officers from federal taxation. It can hardly be doubted that the implied 
limitation on the federal taxation power which a scant majority of the Supreme 
Court found, in United States v. Butler,” to prevent regulation of “local” matters 
“reserved” to the States, would no longer be recognized.2® And in the area of 
national control of interstate commerce, a group of cases has abandoned the doctrine 
that the mere existence of state governments limits the scope of the national power 
to regulate commerce.?? 

Finally, in the area of external relations itself, several decisions have notably 
lengthened the reach of the national power. The culminating decision was United 
States v. Pink,?® upsetting the New York court’s order for the distribution of the 
New York assets of a Russian insurance company, on the basis of a transfer of 
Soviet claims to the United States under the Litvinov Assignment, which was a 
letter to the President of the United States from the People’s Commissar for Foreign 
Affairs, confirming an understanding arrived at between them. The majority opinion 
rested upon the following vigorous statement:°° 


We repeat that there are limitations on the sovereignty of the States . . . Power over 
external affairs is not shared by the States; it is vested in the national government ex- 
clusively. It need not be so exercised as to conform to state laws or state policies, whether 
they be expressed in constitutions, statutes, or judicial decrees. 


The case has been criticized primarily because of its apparent extension of the power 
to make executive agreements which, unlike treaties, do not require the approval of 
the Senate.2° That controversy is not pertinent here. What is presently significant 


22 312 U. S. 100, 124 (1941). 8 306 U. S. 466 (1939). 

411 Wall. 113 (U. S. 1870). 35 297 U. S. 1 (1936). 

2° See Helvering v. Davis, 301 U. S. 619 (1937); Mulford v. Smith 307 U. S. 38 (1939); Wickard 
v. Filburn, 317 U. S. 111 (1942). 

27 NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1937); United States v. Darby, 312 U. S. 
100 (1941); Wickard v. Filburn, 317 U. S. 111 (1942); Stern, The Commerce Clause and the National 
Economy, 1933-1946, 59 Harv. L. Rev. 645, 883, 946 (1946). Mr. Justice Roberts, since his retire- 
ment, has proposed constitutional amendments to limit the federal taxing and spending and commerce 
powers. See To Amend the Constitution: Curbs on Dangerous Centralization Are Proposed, 34 A.B.AJ. 
649, 651 (1948). 

98 315 U. S. 203 (1942). 9° Id. at 233. 

®°See Note, 48 Cor. L. Rev. 890 (1948), citations at notes 2, 3; Borchard, The Proposed Consti- 
tutional Amendment on Treaty-Making, 39 Am. J. Int'L L. 537, 538 (1945). 
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is that the dissent of the Chief Justice, joined by Justice Roberts, questioned only 
the adequacy of the evidence to show that the agreement in question had been in- 
tended to override state policy like that asserted by New York; there was no sug- 
gestion of a lack of federal power to override that policy. The dissent declares that 
the mere act of recognition of a foreign government without more cannot “be said 
to imply a deprivation of the constitutional rights of states of the Union and of 
individuals arising out of their laws and policy, which are binding on the Federal 
Government except as the act of recognition is accompanied by some affirmative 
exercise of federal power which purports to set them aside.”*4 

In the light of these developments, there seems to be no reason to doubt that 
Missouri v. Holland is conclusive authority for the proposition that the adherence 
of the United States to an International Covenant on Human Rights would not be 
held unconstitutional for the reason that it might increase national power over 
relations otherwise within the exclusive control of the States. 


C. Other Limitations on the Treaty Power 


This conclusion, if sound, disposes of only one aspect of the inquiry. It will be 
recalled that Justice Holmes suggested two other aspects in stating that the treaty 
in question did “not contravene any prohibitory words to be found in the consti- 
tution” and that there was involved a national interest which could “be protected 
only by national action in concert with that of another power.” These two propo- 
sitions suggest the two limitations on the treaty power which have been accepted by 
the courts and commentators with impressive consistency. Thus, for example, the 
leading case of Geofroy v. Riggs contains a much-quoted statement by Mr. Justice 
Field :*” 


The treaty power, as expressed in the Constitution, is in terms unlimited except by those 
restraints which are found in that instrument against the action of the government or 
of its departments, and those arising from the nature of the government itself and of that 
of the States. It would not be contended that it extends so far as to authorize what 
the Constitution forbids, or a change in the character of the government or in that of one 
of the States, or a cession of any portion of the territory of the latter, without its consent 
. . . But with these exceptions, it is not perceived that there is any limit to the questions 
which can be adjusted touching any matter which is properly the subject of negotiation 
with a foreign country. 


This last qualification was stated earlier in the opinion,** as follows: “That the 
treaty power of the United States extends to all proper subjects of negotiation between 
our government and the governments of other nations is clear.” 


or 315 U.S. at253> 

82133 U. S. 258, 267 (1890). The last clause of the first sentence quoted could, with some strain, 
be construed as suggesting a limitation like the one rejected in Missouri v. Holland. But it seems, 
considering the next sentence, that the limitation “arising from the nature of the government . . . of the 
States” which Mr. Justice Field was referring to was one which would bar “a change in the character 
of the government . . . of one of the states . . . ,” not one which merely shifted power over certain 
relations from the state to the Federal Government. 


8 133 U.S. at 266. 
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1. Does the Covenant Require What the Constitution Forbids? 


Would adherence to the proposed Covenant be prevented by either of the fore- 
going limitations? Certainly in so far as the substantive obligations of the pro- 
posed Covenant in its present form are concerned, there can be no question about 
contravening “any prohibitory words to be found in the Constitution.” Under this 
test, we may assume, a treaty could not validly provide that negroes should not be 
allowed to vote, or that all arms factories should be nationalized without compensa- 
tion, or that on the happening of specified contingencies the United States should be 
in a state of war.** But far from conflicting with any constitutional ban, each of 
the provisions now in the draft Covenant echoes a declaration of right found in our 
own Bill of Rights or in the Thirteenth, Fourteenth or Fifteenth Amendments: the 
right not to be arbitrarily deprived of one’s life; the right to be free from arbitrary 
detention; the right to be free from involuntary servitude; the right to the equal 
protection of the laws; the right of defendants in criminal proceedings to elementary 
safeguards of fairness. In this connection, it is interesting that the representative of 
Yugoslavia, voting against the earlier draft of the Covenant because of its limited 
scope, charged that it had been prepared “mainly with a view to bringing it into 
line with the laws at present in force in two countries: the United Kingdom and 
the United States.”*° 

Nor does it appear that the addition to the Covenant of social and economic 
rights like those specified in the Declaration would create a conflict with any con- 
stitutional limitation. The United States has already adopted, with the sanction of 
the Supreme Court, measures to implement substantially all of the economic rights 
under consideration. We have a nationwide system of old-age insurance,*° a coopera- 
tive federal-state system of unemployment insurance,*’ a far-reaching federal system 
of minimum wage and maximum hour standards,** supplemented by state systems 
primarily for the protection of women and minors in industries not covered by the 
federal system.®® Even the “right to work” has already been recognized as a national 
responsibility in the Employment Act of 1946*° and in the furnishing of employment 


®* As to the application of the Fifth Amendment, see Note, 48 Cor. L. Rev. 890, 897-899 (1948); as 
to the efficacy of an advance declaration of war, see 1 W. W. Witioucusy, THE ConstiTuTIoNAL Law 
OF THE UNITED STATES 526 (2d ed. 1929). This may be a rather theoretical problem in view of the 
power of the President to place the nation in a situation in which war might be forced upon it. See 
Epwarp S. Corwin, THE PRESIDENT, OFFICE AND Powers 246-250 (1940). 

85 ReporT OF THE WORKING PARTY ON AN INTERNATIONAL CONVENTION ON Human Ricnts, E/CN. 
4/56, 11 Dec. 1947, quoted in Briggs, supra note 6, at 396. 

°° Helvering v. Davis, 301 U. S. 619 (1937), upholding the Social Security Act of 1935, 49 Start. 
620, 42 U. S. C. c. 7, Subchapters II and VIII, §§401 and 1001 (1946). 

87 Carmichael v. Southern Coal Co., 301 U. S. 495 (1937) and Steward Machine Co. v. Davis, 301 
U. S. 548 (1937), upholding Subchapters III and IX, §§501 and 1101. 

*° United States v. Darby, 312 U. S. 100 (1941), upholding the Fair Labor Standards Act of 1938, 
52 Stat. 1060, 29 U. S. C. §201 (1946). 

®° West Coast Hotel Co. v. Parrish, 300 U. S. 379 (1937); see the reference to the state statutes at 
390-391. 

“°60 Stat. 23, 15 U. S. C. §1021 (1946). The ‘“‘declaration of policy” reads: “The Congress 
declares that it is the continuing policy and responsibility of the Federal Government to use all practicable 
means consistent with its needs and obligations and other essential considerations of national policy, 
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on federally supported projects during the depression of the Thirties.44 Apparently 
the only specific right of this character recognized in the Declaration but not yet 
implemented by federal action is the right to medical care. Despite the vehement 
opposition to the proposed national health insurance program, there has been 
no serious suggestion that it would not be constitutional. Characterization of the 
economic rights set out in the Declaration as the foundation for an international 
“New Deal,” requiring a “planned economy” and promoting “state socialism, if not 
communism, throughout the world”*? would seem to be political hyperbole. If such 
characterizations were intended to suggest a constitutional argument, it should be 
noted that Article 17 of the Declaration recognizes the right of everyone “to own 
property” and not to “be arbitrarily deprived of his property,” closing the door to 
confiscation. As far as socialism is concerned, it would be difficult to demonstrate 
that the Constitution proscribes the public ownership of the means of production.*™ 
And, while a theory has been advanced that economic planning by the state inevitably 
causes the loss of all personal freedom,** the theory has not yet had the verification 
necessary to allow it to stand as a constitutional argument against planning. Unless 
that theory is relied upon, there is no discernible basis, in law or in fact, for the 
charge that the Covenant is at variance with our fundamental concept of individual 
rights and freedom.** 

With one notable exception, the suggestions thus far made for enforcing 
the Covenant do not appear to present any constitutional questions requiring dis- 
cussion. The Commission on Human Rights has agreed in principle only that 





with the assistance and cooperation of industry, agriculture, labor, and State and local governments, to 
coordinate and utilize all plans, functions, and resources for the purpose of creating and maintaining, 
in a manner calculated to foster and promote free competitive enterprise and the general welfare, 
conditions under which there will be afforded useful employment opportunities, including self-employment, 
for those able, willing, and seeking to work, and to promote maximum employment, production, and 
purchasing power.” 

“2 See the discussion of the scope of unemployment and the remedies adopted in the Steward case, 
301 U. S. at 586-587. 

42 Holman, An “International Bill of Rights’: Proposals Have Dangerous Implications for United States, 
34 A.B.A.J. 984, 1080 (1948). In the same address Mr. Holman emphasized the failure of the Covenant 
“to give first importance to a right like that . . . of conducting business under a free enterprise system.” 
Id. at 985. Yet it is perfectly obvious that no provision proposed for the Covenant prohibits the con- 
tinuation of a system of free enterprise. Of course recognition of some of the economic and social 
rights may require restrictions on the conduct of free enterprise similar to those now existing in the 
United States. Possibly the opposition of the American Bar Association stems from a fear that adherence 
to the Covenant may interfere with efforts to repeal the laws imposing those restrictions, just as there 
is an avowed fear that adherence might frustrate efforts to “achieve a change or modification in the 
recent adverse decision by the Supreme Court” holding that the enforcement by state equity courts of 
racial restrictive covenants violated the Fourteenth Amendment (Shelley v. Kraemer, 334 U. S. 1 
(1948)). Id. at 1079. 

428 See Black, Socialism and the Constitution, 28 Iu. L. Rev. 313 (1933). 

“8 The leading tract is FrrEDERICH A. von HayEK, THE Roap To SeRFpoM (1944). Among the con- 
trary-minded, see HERMAN Finer, THe Roap To Reaction (1945), Atvin H. Hansen, Economic Poticy 
AND Futt EmMpLoyMENT, particularly App. A. (1947), and Jonn M. Ciark, ALTERNATIVES TO SERFDOM 
(1948). 

‘4 This charge is made by Holman, supra note 42, at 985. At other times, Mr. Holman has sug- 
gested that the Covenant would destroy “our constitutional and legal system” (35 A.B.J.A. 201 (1949)), 
and that it is in conflict “with the basic principles of our form of government.” Id. at 362. 
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signatory states should have the right to enter complaints initiating proceedings 
against violations of human rights.“ The further proposal that complaints may 
be lodged by individuals, groups, and organizations has divided the Commission. 
The United States opposed the use of this device in the early stages of the Covenant, 
although it has been most persuasively argued that to restrict enforcement to com- 
plaints by states would trivialize the Covenant, making it just another weapon of 
power politics, and would dangerously frustrate the aspirations it represents.*® All 
nations, however, except the Soviet Union and those identified with it, favor some 
form of international machinery for implementing the obligations of the Covenant. 
At the least, this would probably involve discussion and recommendations by the 
General Assembly and other organs of the United Nations of asserted violations. 
A further possibility is the establishment of a special organ of the United Nations 
having the jurisdiction and duty to supervise and take steps toward the enforcement 
of human rights of its own motion, either before the International Court of Justice 
or a newly created International Court on Human Rights.*” 

A novel constitutional problem would arise if the International Court were given 
jurisdiction to impose sanctions directly on officials and citizens of signatory states. 
The pattern for this type of enforcement is to be found in the convention on Geno- 
cide, now before the United States Senate for ratification,*® which includes a clause 
(Article V) providing that individuals who violate the terms of the Covenant shall 
be punished by an international tribunal, if jurisdiction has been conferred upon it. 
The General Assembly, when it approved the Convention, adopted a resolution re- 
questing the International Law Commission to study the possibility of creating such 
an international judicial organ. Does the treaty-making power authorize the Presi- 
dent, with the concurrence of the Senate, to make a citizen amenable to trial and 
punishment by a foreign tribunal for acts committed within the jurisdiction of the 
United States? Ultimately, the question becomes one of the power of the United 
States courts to prevent or review such a proceeding, as by ordering the dismissal 
from custody of one held for extradition. In various aspects, the war power has 
been exercised to subject citizens as well as aliens within the power of the United 
States to tribunals the proceedings of which were not reviewable by the regular courts 
of the United States, including the Supreme Court. Examples are the trial by mili- 
tary tribunals of members of the armed forces, of prisoners of war or others charged 
with violating the laws of war, and of civilians in areas in which martial law pre- 
vails.*® Typically in those cases investigation by the United States courts is limited 


“5 Malik, supra note 5, at 2, 5. 

4° bid, Simsarian, Third Session of the UN Commission on Human Rights, 42 Am. J. Int’t L. 879, 
882-883 (1948). 

“" Briggs, supra note 6, at 389-395. 

“® Letter of Transmittal and Report of the Secretary of State to the President, 21 Dep’ State BULL. 
844 (1949). 

4° See Duncan v. Kahanamoku, 327 U. S. 304, 313-314 (1946), and cases cited; CHARLES FarRMAN, 
THe Law or Marta Rute, cc. III, IX (1930); Fairman, The Law of Martial Rule and the National 
Emergency, 55 Harv. L. Rev. 1253 (1942), The Supreme Court on Military Jurisdiction, 59 Harv. L. 
Rev. 833 (1946). 
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to the question whether the detention complained of is within the authority of 
those detaining the petitioner, and does not extend to the mode of conducting the 
proceedings.” 

It may well be that a similar rule should mark the limit of intervention in the 
activity of a duly constituted international tribunal. Authority for this suggestion 
may be found in the recent decision of the Supreme Court in Hirota v. Gen- 
eral of the Army Douglas MacArthur. Japanese officials and military commanders 
sought leave to file petitions for writs of habeas corpus challenging the propriety of 
their detention pursuant to orders of the International Military Tribunal of the 
East, which had found them guilty of war crimes against humanity and had con- 
demned them to death. The refusal of jurisdiction was rested, by a majority of the 
Court, on the ground that since the tribunal which sentenced the petitioners was not 
a tribunal of the United States, but had been set up by General MacArthur as the 
agent of the Allied Powers, the courts of the United States were without authority 
to review the judgments or sentences. Justice Douglas concurred on the ground 
that the Tokyo Tribunal was not a judicial tribunal, but solely a political instrument, 
created by the authority of the President of the United States as Commander-in- 
Chief; and the courts, of course, lack power to review political questions.” Justice 
Douglas thought that inquiry should not stop with the question whether the tri- 
bunal was international; but that the Court should also consider whether there was 
authority to try the defendants for the precise crimes with which they were charged.™ 
But the conclusion of Justice Douglas, like that of the Court, indicates that the 
power of the courts of the United States would be severely limited with respect to the 
functioning of an international tribunal established to enforce fundamental human 
rights. On this assumption, apparently, it has been suggested that adherence by 
the United States to a covenant on implementation establishing such a tribunal 
might result in exposing citizens of the United States to trial and punishment 
through proceedings lacking the procedural safeguards we regard as essential to 
fairness.** But the possibility seems insubstantial in view of the fact that the 


5° See In re Yamashita, 327 U. S. 1, 8, 23 (1946). 

52 69 Sup. Ct. 197 (1949). 

52 69 Sup. Ct. at 1238, 1243, 1246. 

58 Id. at 1241-1242. 

588 Rix, Human Rights and International Law: Effect of the Covenant, 35 A.B.A.J. 551, 620 (1949). 

There is, of course, a possibility that the Supreme Court might regard as invalid a treaty, and an 
extradition statute implementing it, which subjected citizens to criminal trials without safeguards. 
The rationale might be that such a treaty transgressed the constitutional limitations on the conduct 
of criminal proceedings, although this would be stretching the amendments beyond their apparent 
purpose of assuring the prescribed safeguards in proceedings conducted by the Federal Government 
or its agencies. Even on such a theory the requirements of grand and petit jury would not apply, since 
a proceeding before an international court is pretty plainly not one with which the jury was traditionally 
associated. Cf. Ex parte Quirin, 317 U. S. 1, 38-44 (1942). Probably the only safeguards that would 
be deemed applicable would be the generalized ones of the due process clause of the Fifth Amendment. 
Cf. Murphy, J., dissentiing, in In Re Yamashita, 327 U. S. 1, 26-27 (1946). And, as observed in the 
text, the proposed covenant would certainly provide that much protection. 

Judge Orie L. Phillips, discussing the Genocide Convention, suggests that if the United States ratifies 
that Convention it should do so with an explicit reservation that it will not in the future consent to con- 
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Covenant on Human Rights itself sets forth the essential safeguards, including the 

right to a fair and public hearing before an independent and impartial tribunal, to 

prompt notice of the nature of the accusation, to the assistance of counsel, to the 

examination of adverse witnesses, to the compulsory attendance of witnesses, and to 

a presumption of innocence.™* 

2. Does the Covenant cover a Proper Subject of Negotiation between our Govern- 
ment and the Government of other Nations? 

If neither the reserved powers of the States nor any specific prohibition in the 
Constitution bars adherence by the United States to an International Covenant on 
Human Rights, the remaining constitutional question is whether such an act would 
be a proper exercise of the treaty-making power. As we have seen, Geofroy v. Riggs 
suggests that the treaty power “extends to all proper subjects of negotiation between 
our government and the governments of other nations”; that there is no limit “to 
the questions which can be adjusted touching any matter which is properly the 
subject of negotiation with a foreign country.” While Justice Holmes did not at- 
tempt, in Missouri v. Holland, to formulate the test, he did point out that the 
treaty there in question involved an important national interest which could “be 
protected only by national action in concert with that of another power.” In 
Hauenstein v. Lynham,” the Court quoted approvingly Calhoun’s statement that, 
with specified exceptions, “all questions which may arise between us and other 
powers, be the subject-matter what it may, fall within the treaty-making power and 
may be adjusted by it.” The net effect of the judicial pronouncements on the sub- 
ject has been summarized by Professor Charles Cheney Hyde in the following 
question: “Is there the requisite association with the International relations of the 





ferring upon an international tribunal jurisdiction to try violations by individuals. The Genocide Con- 
vention: Its Effect on Our Legal System, 35 A.B.A.J. 623, 624-5 (1949). To adopt this suggestion 
would seem gratuitously to discourage efforts to make some progress toward a more effective international 
law. 

°* “Perhaps it is necessary at the outset to purge our common law minds of current misconceptions 
about the French criminal law in general. So far from proceeding on a ‘presumption of guilt,’ the 
presumption of innocence was a formal part of the French constitution, and was enforced at least as 
consistently as it is in England or America. Again, ex post facto laws were prohibited, as well as 
double jeopardy. One might add, that differently from the common law, the accused always had the 
not unsubstantial advantage of being the last to address the jury.” Radin, Martial Law and the State 
of Siege, 30 Catir. L. Rev. 634, 636 (1942). This all too necessary admonition applies as well to the 
other nations of western Europe. The absorbing negotiations leading to the procedural provisions for 
the International Military Tribunal have recently been published: INTERNATIONAL CONFERENCE ON MILI- 
TARY TRIALS, Dep’r STATE Pus. 3080 (1949). 

Perhaps approval of the Covenant by the General Assembly, with the present clause requiring the 
assignment of counsel, will be a sufficient indication of the growth of prevailing conceptions of fairness 
to allow the Supreme Court to discard, for the future, the fiction, particularly painful under our adversary 
system, that a defendant in a felony case is likely to have a fair trial without the assistance of counsel. 
Cf. Bute v. Illinois, 333 U. S. 640, 663-665 (1948), where Mr. Justice Burton, for the Court, seems to 
suggest that some precipitating event may allow the Court to hold that counsel has become necessary, 
without thereby causing a nationwide jail delivery. - 

*5 r00 U. S. 483, 490 (1879). 
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United States?®** Or, as Professor Willoughby has put it: “In short, the treaty- 
making power is to be exercised with constitutional bona fides.’”** 

Looking broadly at these statements, one might perhaps dismiss any question 
about the legitimacy of the Covenant with the simple observation that our adherence 
would obviously be a bona fide act most important to our international relations 
and not a colorable device for increasing the reach of federal power. The Covenant 
is part of the cooperative effort of more than a score of nations, large and small, to 
establish an international order that will eliminate or at least minimize the threat 
of future wars. The effort was stimulated by the all too persuasive evidence that 
an atomic war of the future would create havoc many times greater than the 
scarcely credible destruction visited upon the earth and its peoples by World War II. 
At the very outset, the cooperating nations expressed their conviction that one of 
the conditions necessary for peaceful and friendly relations among nations is uni- 
versal respect for and observance of human rights and fundamental freedoms. In 
ratifying the Charter of the United Nations, the United States at the very least 
pledged itself to assist in the promotion of those goals." This should be enough 
to put beyond question the propriety of adopting the Covenant under the treaty 
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power. 

There have been suggestions, however, that the subjects of the rights which 
would be created by the Covenant and the nature of the obligations imposed make 
it something beyond the scope of the treaty power. Perhaps the objection is im- 
plicit in Professor Willoughby’s statement that “the treaty-making power may not 
be used to secure regulation or control of a matter not ‘properly and fairly a matter 
of international concern.”®® More explicitly, perhaps, it ‘appears in a statement of the 
late Chief Justice Hughes at a discussion before the American Society of International 
Law: 


But if we attempted to use the treaty-making power to deal with matters which did not 
pertain to our external relations but to control matters which normally and appropriately 
were within the local jurisdiction of the States, then I again say there might be ground 
for implying a limitation on the treaty-making power that it is intended for the purpose 
of having treaties made relating to foreign affairs and not to make laws for the people 
of the United States in their internal concerns through the exercise of the asserted treaty- 
making power.®° 


If the reference to intention here does not make the test equivalent to Professor 
Willoughby’s bona fides test, the idea seems to be that the relations between the 


5° Proc. AM. Soc’y Int’: L. 52 (1937). 

571 WILLOUGHBY, op. cit. supra note 34, at 569. 

58, N. CuarTer, Preamble; Art. 55(c); Art. 62, §2; Art. 68. It is assumed here that the acceptance 
of the Charter merely obligated the United States to cooperate in further steps to achieve basic human 
rights and did not forthwith obligate the United States to secure those rights to its citizens. This prob- 
lem is discussed briefly infra p. 467. 

5°; WILLouGHBY, op. cit. supra note 34, at 569. 

°° Proc. AM. Soc’y Int’: L. (1929), quoted in Rix, Human Rights and International Law: Effect of 
the Covenant, 35 A.B.AJ. 551, 554-618 (1949). 
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United States and their own people have nothing to do with foreign affairs and 
therefore are not a proper subject of the treaty-making power. A more recent 
expression of a similar concept starts with the premise that international relations 
involve states; whereas 


A bill of rights . . . has nothing to do directly with the relations between governments; 
it exists primarily to define the relations between a government or state and the individual 
citizens thereof: basically it relates to internal affairs and not to international matters.*! 


This distinction, it is argued, is recognized and adopted in Article II, sub-paragraph 
7 of the U. N. Charter which states that “Nothing contained in the present Charter 
shall authorize the United Nations to intervene in matters which are essentially 
within the domestic jurisdiction of any state... .”°® The argument is developed 
by reference to statements of proponents of the Covenant that it is revolutionary in 
character in that it acknowledges the individual human being as a person in inter- 
national law, that it gives him rights directly, whereas heretofore the traditional 
doctrine has been that international law is only a law between states, that it takes 
account of injuries to individuals only insofar as the injury to them may be said to be 
an injury to their state. 

In substance, the foregoing argument means that the United States is constitution- 
ally incapable of participating in a revolutionary step in the development of inter- 
national law. It is submitted that any such contention is patently untenable. Cer- 
tainly the decisions of the Supreme Court do not support it; they do not suggest 
that the treaty-making power is limited to those things known to international law 
in 1789. Having recognized in so many other fields that the Constitution is a living 
document whose grants must be construed in the light of changing conditions and 
new problems, it would be strange indeed if the Court should apply a much more 
restrictive canon of interpretation in the favored area of foreign affairs.®* © 

Furthermore, if the ideas implicit in the proposed Covenant are revolutionary, 
they are so only in terms of the scale on which they are to be applied. There has 
been an unmistakable trend toward the recognition of individual rights in inter- 

*1 Holman, supra note 42, at 985. 

°? Id. at 1080. 

°® Rix, supra note 60, at 553, quoting from Pxiip C. Jessup, A MopERN Law oF Nations 137 (1948); 
Holman, supra note 42, at 1081, quoting Humphrey, International Protection of Human Rights, 255 THe 
Annats 15 (1948). Jessup’s book is in large part a re-examination of the established rules of inter- 
national law in the light of the assumption, which he urges as essential for the development of world 
order, that individuals do have rights cognizable in international law. The same position is urged 
by H. Laurerpacnt, AN INTERNATIONAL BILL OF THE RicHTs oF MAN (1948). The conventional 
rule, and some exceptions, are explained in 1 CHarLes C. Hype, INTERNATIONAL Law CHIEFLY AS INTER- 
PRETED AND APPLIED BY THE UNITED States, §§11A, 11B, 11C (2d ed. 1947). 

** The words of the late Chief Justice Hughes in Home Building & Loan Ass’n v. Blaisdell, 290 U. S. 
398, 442-443 (1934) are pertinent: “It is no answer to say that this public need was not apprehended 
a century ago, or to insist that what the provision of the Constitution meant to the vision of that day 
it must mean to the vision of our time. If by the statement that what the Constitution meant at the time 
of its adoption it means today, it is intended to say that the great clauses of the Constitution must be 


confined to the interpretation which the framers, with the conditions and outlook of their time, would 
have placed upon them, the statement carries its own refutation.” 
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national law. Aliens have been protected in the exercise of rights conferred upon 
them by treaty, and citizens have been protected while abroad. International law 
has accommodated the anomaly by the fiction that in each case the state was in- 
jured. The fiction was badly strained by the minorities provisions in the Paris 
Peace Treaties following World War I. These plainly imposed upon states an 
obligation to assure specified kinds of protection to certain of their citizens.®* As 
World War II drew to a close, there seemed to be a growing feeling throughout the 
world that the attainment of a decent international order was, in part at least, de- 
pendent upon securing a worldwide recognition of basic human rights. It was 
reflected in the declaration of the Four Freedoms and in the Atlantic Charter. 
It began to take shape at the Mexico City Inter-American Conference on Problems 
of War and Peace which, in 1945, proclaimed the support of the American Re- 
publics of a system of international protection of the essential rights of man.®* 
Popular articulation of that feeling is said to have been responsible for the vastly 
greater emphasis on. individual human rights in the U. N. Charter, than in the 
Dumbarton Oaks proposals. As has already been indicated, the Charter is per- 
vaded with the theme of individual human rights. Because of this emphasis, it has 
been argued that the Charter alone establishes as a postulate of international law the 
human rights of individuals, and imposes upon the signatory states an obligation to 
respect those rights.” In general, representatives of the United States have dis- 
claimed any such effect for the Charter itself.71 But even assuming that the Charter 
does not have decisive effect, it quite evidently represents at least a tremendous 
stride toward a new orientation of the place of the individual in international law. 
Professor Manley O. Hudson, while deploring an extreme interpretation of the 
Charter, recently declared that the Charter makes an advance in substantive inter- 
national law: 


It supplies clear recognition of limits on the old concept of domestic jurisdiction. Cer- 
tain subjects covered by the Charter were not previously covered by international legis- 
lation, but one can no longer contend that they fall within the range of merely domestic 
jurisdiction. The principal of those subjects is that of human rights.” 


°5 Jessup, op. cit supra, note 63, at 9 and c. V. 

°° See Kunz, The Future of the International Law for the Protection of Minorities, 39 Am. J. Int’: L. 
89 (1945); Note, 47 Cox. L. Rev. 268 (1947); Jacos Rosinson et al, WERE THE MINORITIES TREATIES A 
FarturE? (1943); LAUTERPACHT, op. cif. supra note 63, c. XIV; Azcdrate, Protection of Minorities and 
Human Rights, 243 THe ANNALS 124 (1946). 

*7Annual Message of President Roosevelt, January 6, 1941; Atlantic Charter, August 14, 1941. 

°8 NINTH INTERNATIONAL CONFERENCE OF AMERICAN STATES, Bocota, CoLoMBIA, 1948, REPORT OF THE 
DELEGATION OF THE UNITED States, Dep’r STATE PUBLICATION 3263, 79-82; Fenwick, Pan-American 
Action for Protection of Human Rights, 243 THe ANNALS 139 (1946). 

°° Humphrey, supra note 63, at 15. 

7 See the quotations from the report to the Human Rights Committee of the International Law 
Association at Brussels, 1948, on the legal effects of the Charter in relation to the domestic jurisdiction 
clause, Rix, supra note 60, at 618-619. Cf. Sayre, Shelley v. Kraemer and United Nations Law, 34 lowa 
L. Rev. 1 (1948); Humphrey, supra note 63, at 17. 

72 See statement by Eleanor Roosevelt, Dec. 9, 1948, 19 Dep’r State BuLL. 751-752 (1948). 

7 Proc. AM. Soc’y Int’: L. 11 (1948). Cf. Kunz, The United Nations Declaration of Human Rights, 


43 Am. J. Int’. L. 316, 318 (1949). 
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Mention should also be made of the fact that in the recent treaties of peace, 
Bulgaria and Hungary assumed specific obligations under international law to 
secure human rights and fundamental freedoms to all persons under their juris- 
diction. It is on the basis of those obligations that the United States has challenged 
before the United Nations Bulgarian and Hungarian attacks on church leaders.” 

In the face of these developments, there surely can be no serious claim that the 
recognition and protection of basic human freedoms is not a “proper subject of 
negotiation between our government and the governments of other nations.” 


D. The Consequences of the Supremacy Clause 


Generally, international treaties merely have the effect of imposing upon each 
of the signatories an obligation to the others, under international law, to do what it 
promised. If a treaty calls for a change in legal relations within a contracting state, 
the state must take appropriate legislative or executive action to bring about the 
change in domestic law. But from the very beginning, the Supreme Court has 
held that treaties duly adopted by the United States must be given the same effect 
by the courts as federal laws.”* If the rights or obligations of parties before the 
court are affected by the terms of a treaty, the court must decide the case accordingly, 
even if there has been no legislation putting the treaty into effect. For example, 
stipulations in a treaty fixing the amount and the method of determining the liability 
of aircraft carriers to their passengers on international flights, control litigation be- 
tween carriers and passengers in the state and federal courts.” Whether or not a 
treaty has this effect depends on how the courts interpret its obligations. If the 
treaty in plain terms simply obligates the United States to pass legislation affecting 
legal relations, the treaty will be given no effect in the absence of legislation.* Also, 
treaty obligations may be of such a character that they would not be likely to become 
involved in any judicial proceedings in the absence of legislation. This would be 
true of a treaty obligation to extradite a fugitive from the justice of another nation. 

In the absence of a clear stipulation to the contrary, it is clear enough, then, that 
the obligations of the Covenant would immediately become relevant in litigation be- 
fore the courts. Detailed consideration of how far they would be self-executing 
would be futile without knowledge of what their precise form will be at the time 
of ratification. In general, however, it seems clear that the so-called economic rights 
would not be self-executing. The civil rights, for the most part, could be judicially 
enforced in the same way that the provisions of the Fourteenth and Fifteenth 


78 See statement of B. V. Cohen before the Ad Hoc Political Committee on April 18, 1949, 20 Dep’r 
STaTE BULL. 556-560 (May 1, 1949); 35 A.B.A.J. 514 (1949). 

"4 Ware v. Hylton, 3 Dall. 199, 244, 277 (U. S. 1796); Foster v. Neilson, 2 Pet. 253 (U. S. 1829); 
Aguilar v. Standard Oil Co., 318 U. S. 724, 738 (1943), concurring opinion of the Chief Justice. 

75 Wyman v. Pan-American Airways, Inc., 181 Misc. 963, 43 N. Y. S. 2d 420, aff'd, 267 App. Div. 
947, 48 N. Y. S. 2d 459 (1943); Indemnity Ins. Co. of N. America v. Pan American Airways, Inc., 58 
F. Supp. 338 (S. D. N. Y. 1944). 

7 Ex parte Dove, 49 F. 2d 816 (D. Minn. 1925). A ruling in Foster v. Neilson, 2 Pet. 253 (U. S. 
1829) that a treaty provision was not self-executing was overruled in United States v. Percheman, 7 Pet. 
51 (U. S. 1833). 
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Amendments are now enforced; by direct review or habeas corpus proceedings to 
annul judicial or administrative action which conflicts with them. They would not 
seem likely to raise any new problems, because they merely cover in part ground 
already covered more fully by those amendments. 

Is there any basis for alarm in the fact that by virtue of the Supremacy Clause 
some provisions of the Covenant will be self-executing in the United States and not 
in other nations? It has been suggested that the consequences will be so horrendous 
that the word “revolutionary” fails to describe them.”7 The reasons for this extraor- 
dinary concern are hard to see. Clearly, the important problem of federal-state 
relations is not affected. For, if the provisions are not self-executing, it is clear, under 
Missouri v. Holland, that Congress will have whatever power is needed to imple- 
ment them. There are, to be sure, some practical differences depending on whether 
provisions are self-executing or not. For one thing, a treaty requires the approval of 
two-thirds of the Senate, whereas implementing legislation would require the ap- 
proval of a majority of both the Senate and the House of Representatives. Again, 
other nations may ratify and then fail to implement, while the United States, merely 
by ratifying, will forthwith translate some of its obligations into domestic law. But 
the risk that other nations will flagrantly disregard their obligations while we honor 
ours is no less great whether the treaty becomes effective domestically through imple- 
menting legislation or through its own force. In either event, the United States has 
available the remedies of international law, or of self-help in the form of the passage 
of statutes which nullify the domestic effect of the treaty.”* Finally, the courts of 
the United States, in applying self-executing provisions, might follow the inter- 
pretations of some international agency authorized to consider violations of the 
treaty, even if in construing implementing legislation they might have arrived at a 
different interpretation because of special problems in the United States.”° But such 
a conflict is most unlikely in connection with any provisions of the Covenant thus 
far proposed which would be self-executing. Certainly neither this remote possi- 
bility nor the other indicated consequences of self-executing provisions seem to be of 
such serious nature as to influence our decision to participate in the Covenant. 

If, for reasons that have not yet been made apparent, it should be deemed im- 
portant to prevent any provisions of the Covenant from being self-executing, it 

™ Rix, supra note 60, at 554. See also Holman, supra note 42, at 985; Holman, Comments, 35 
A.B.A.J. 288, 360 (1949). 

78 As has been pointed out above, the power of Congress to overcome by legislation the domestic effect 
of treaties is well established. The Chinese Exclusion Case, 130 U. S. 581 (1889). Other methods are 
probably available to disencumber ourselves of the domestic effect of treaty obligations. See Epwarp 
S. Corwin, THE PRESIDENT, OFFICE AND Powers 243 (1940). 

7 The dogma is that the courts, in the interpretation of treaties, should follow the lead of the political 
departments of the nation. See Marshall, C. J., in Foster v. Neilson, 2 Pet. 253, 307 (U. S. 1829). 
A close student of the problem has concluded that, despite the dogma, there is a discernible impulse on 
the part of American courts to follow considerations reflecting the demands of the international legal 


order as they conceive it. See Louis L. JAFFE, JupiciaL Aspects OF Forricn RELATIONS 4-7, 75-78 (1933). 
One would expect, therefore, that the pronouncements of a duly established international tribunal would 


carry great weight. 
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should be noted that nothing in the drafts to date would appear to have that effect. 
The provisional draft of the clause specifying the obligations of the contracting 
states (Article 2) reads: 


Each State party hereto undertakes to ensure to all individuals within its jurisdiction 
the rights defined in this Covenant. Where not already provided by legislative or other 
measures, each State undertakes, in accordance with its constitutional processes and in 
accordance with this Covenant, to adopt within a reasonable time such legislative or other 
measures to give effect to the rights defined in this Covenant. 


Section 2 calls for the assurance of an effective remedy before national tribunals 
even when violations are committed by persons acting in an official capacity. The 
Supremacy Clause would seem to be an existing “measure” for the enforcement of 
the rights set forth in the Covenant. Hence it would be perverse to read this Article 
2 as preventing the Covenant from being self-executing. 

As presented by the drafting committee, the Covenant also contained a Federal- 


State clause reading as follows: 


In the case of a Federal State, the following provisions shall apply: 

(a) With respect to any articles of this Covenant which the Federal Government regards 
as wholly or in part appropriate for federal action, the obligations of the Federal Govern- 
ment shall, to this extent, be the same as those of parties which are not Federal States: 
(b) In respect of articles which the Federal Government regards as appropriate under its 
constitutional system, in whole or in part, for action by the constituent states, provinces, 
or cantons, the Federal Government shall bring such provisions, with favourable recom- 
mendation to the notice of the appropriate authorities of the states, provinces or cantons 
at the earliest possible moment. 


It would seem that this clause was designed to make possible the adherence of 
federal states the central government of which lacked power to enact the legislation 
to implement all the obligations of the Covenant.®° As has been shown above, there 
is little reason to doubt that the United States Government has whatever power is 
necessary to implement its treaty obligations; or, in other words, that federal action 
by the United States is appropriate with respect to all articles of the Covenant. For 
the Federal Government of the United States, after ratifying the Covenant without 
reservation, to show by some formal act that it regarded implementation by itself 
as inappropriate would seem to be an outright breach of faith. It would be a de- 
liberate repudiation of existing power to effectuate its obligations. But even if a 
disclaimer of national power were duly recorded,** it would appear to affect only 


8° The same provision, with additional procedures for implementing obligations not within the sphere 
of the Federal Government appears in the 1946 constitution of the International Labor Organization, 
which was approved by the United States in 1948 (62 Stat. 1151). The problems are somewhat different 
in that the ILO constitution establishes a framework for handling treaties to be proposed by the ILO in 
the future. See the explanation by Sohn, The Development of International Law, 35 A.B.A.J. 217 (1949). 

* There might be a nice question as to what authority would make the disclaimer: The President? 
the President and the Senate? the Congress? Under United States v. Curtiss-Wright Export Corp., 299 
U. S. 304 (1936), and United States v. Pink, 315 U. S. 203 (1942), the power would probably lie with 
the President. 
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the distribution of power between the States and the Federal Government to pass 
legislation implementing those provisions of the Covenant which were not self- 
executing. It is most doubtful that the disclaimer would be construed as annulling 
the provisions of the Covenant which being self-executing had already become 
effective. These considerations indicate that the Federal-State clause alone would 
not prevent the Covenant from being self-executing in the United States.®? 

From the analysis thus far, a few general conclusions may be drawn with con- 
siderable assurance. First and foremost, there is nothing in the Constitution to pre- 
vent the United States from effectively ratifying, or from exercising the national 
legislative power to implement, an International Covenant on Human Rights which 
conforms substantially to the proposals already made. Second, unless specific pro- 
visions are included to limit drastically the character of the obligations assumed 
by the United States, many provisions of the Covenant will become operative in the 
United States without the benefit of legislation. Third, no substantial disadvantage 
can be anticipated because some provisions will be self-executing. These conclusions 
suggest one more fundamental inquiry; even if adherence to the Covenant is consti- 
tutionally permissible, will it alter drastically the distribution of power between the 
States and the National Government? 


Ill 


Errect oF RATIFICATION OF THE COVENANT ON FEDERAL-STATE 
RELATIONS IN THE UNITED STATES 


Reluctance to accept the authority of the decision in Missouri v. Holland stems 
in part from a fear that the treaty power may be made the basis for the complete 
destruction of the existing balance between federal and state powers.** Conceivably 
the future development of international law may raise that problem in different and 
acute forms. But the immediate question is the validity of the assumption that, be- 
cause of Missouri v. Holland, the effect of the proposed Covenant on Human Rights 
would be revolutionary. 

In the unlikely event that the Covenant as first approved by the U. N. will con- 
tain the so-called economic rights, they will create no special problem of federal-state 
relations. As has been explained above, those rights are such as can be protected 
only by the kind of national action which has already been determined to lie within 
the competence of the Federal Government.** 

In the area of civil rights, however, to which the first Covenant will probably be 


82 Cf. Ransom, International Legislation and the American System, 22 TuLane L. Rev. 547, 554 
(1948). 

88 See Rix, supra note 60, at 618. 

84 See notes 36-41 supra, and accompanying text. In so far as the right to work is concerned, the 
Havana Charter for an International Trade Organization will, if ratified, commit the United States inter- 
nationally to “take action designed to achieve and maintain full and productive employment and large 
and steadily growing demand within its own territory through measures appropriate to its political, eco- 
nomic and social institutions.” Quoted in Bronz, The International Trade Organization Charter, 62 Harv. 


L. Rev. 1090, 1119 (1949). 
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limited, the impact is directly upon immediate and intense conflicts over the proper 
roles of the State and Federal Governments. Here, presumably, if anywhere, the 
adoption of the Covenant would have a revolutionary effect. It is necessary, there- 
fore, to examine the extent to which the Federal Government now has power to 
protect civil rights and then to consider how far that power would be broadened 
by the adoption of the Covenant. 

It is schoolboy learning that when our Constitution was ordained, the Founding 
Fathers, although reasonably satisfied with the power structure in their state gov- 
ernments, were concerned over the possibility of tyrannical use of the new sovereign 
power they were creating. In response to widespread demand, a group of amend- 
ments was adopted, hard on the heels of the Constitution itself, enumerating specific 
limitations on the powers of the Federal Government. Barron v. Baltimore® shocked 
no expectations in holding that the Bill of Rights did not operate as a limitation on 
the States. The lines were clear: the power of the Federal Government was duly 
shackled by the Federal Constitution; except for a few items designed for the pro- 
tection of creditors, the Constitution left to the citizens through the ballot and the 
state constitutions the problem of protecting their liberties from state and local 
invasion.°° 

So things remained until the nation undertook to secure the fruits of a long, bitter, 
and costly civil war. The Thirteenth Amendment put federal power behind rights 
other than those of creditors. The institutions of slavery and involuntary servitude 
were no longer to “exist within the United States” and Congress was authorized “to 
enforce this article by appropriate legislation.” Whatever the defects of their pro- 
gram and however mixed their motives may have been, those who formulated a 
program of reconstruction were wise enough to know that man is not free merely 
because he is relieved of physically coerced bondage to another. They accordingly 
enacted a series of laws, the Civil Rights Acts, designed to interpose a federal barrier 
against measures which had been taken in some states to deny full equality to the 
freedmen.*’ Doubts were voiced that the Thirteenth Amendment furnished ade- 
quate authority for some of these laws. To remove the doubts, the Fourteenth 
and then the Fifteenth Amendments were enacted.** Drafted in the face of hostile 
state legislation, they not too surprisingly departed somewhat from the form of the 
Thirteenth Amendment: where the latter had proscribed the fact of involuntary 
servitude, the former enjoin that “No State” should “make or enforce any law which 


85> Pet. 243 (U. S. 1833). 

*° Familiarity has blunted awareness of the magnitude of the invasion of state freedom by the 
obligation of contract clause (U. S. Consr. Art. I, §10, par. 1) and the bankruptcy clause (id. Art. I, §8, 
par. 4). 

87 The Civil Rights Acts are summarized in BiopLe, Civic RicHTs AND THE FEepERAL Law, IN SAFE- 
GUARDING CiviL LiserTy Topay 120 (1945); Roserr K. Carr, FepEraL Protection or Civit RicHts 
35-55 (1947). 

*° The authoritative history is Horace E. Fiack, THE ADOPTION OF THE FouRTEENTH AMENDMENT 
(1908). A brief summary may be found in the dissenting opinion of Justice Black in Adamson v. 
California, 332 U. S. 46, 68-123 (1947). 
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shall abridge the privileges and immunities of citizens of the United States”; nor 
shall “any State deprive any person of life, liberty, or property, without due process 
of law”; and the right to vote shall not be denied or abridged “by any State” on 
account of race, color, or previous servitude. Both amendments, like the Thirteenth, 
authorized Congress to enact appropriate legislation for enforcement. Here, seem- 
ingly, was a revolution in federal-state relations. Apparently the power of the 
Federal Government was being invoked to protect the whole range of civil rights, 
to assure freedom in fact. 

But constitutions mean what the courts say, and the Supreme Court most em- 
phatically said that these amendments did not cause a revolution. In the Slaughter 
House Cases,*° the Court reduced the privileges and immunities clause to a tau- 
tology? by excluding from its scope any rights which might be said to belong 
to free men generally: these, said the Court, were privileges and immunities of state 
citizenship, not of national citizenship, and therefore not protected by the Amend- 
ment. This and other decisions were seemingly effective in suppressing the revolu- 
tion.*? The result has been simply and accurately put by a commentator who heartily 
approved: 


The primary purpose of the adoption of the Fourteenth Amendment was to elevate the 
negro to a place of equality with the white people and to assure his newly given rights. 
In its attempts to carry out this ideal, Congress was effectually restrained by the Supreme 
Court.°? 


Although the Court in accomplishing this feat purported to rely on the intentions 
that produced the Amendments,” there is a later judicial admission that those in- 
tentions were perhaps not entirely respected. In 1908, in Twining v. New Jersey,* 
Justice Moody said that the Slaughter House Cases “undoubtedly gave much less 
effect to the Fourteenth Amendment than some of the public men active in framing 
it intended, and disappointed many others.” 

Apparently stifled at the outset, the revolutionary force began to move in a new 
direction. In the last part of the nineteenth and the early part of the twentieth 
century there were increasing appeals by business interests to the due process clause 
of the Fourteenth Amendment for protection against troublesome state regulations.” 
The Court heeded the appeals. Federal power was increasingly invoked to protect 
citizens against the actions of their own states. But when the waters began to rise, 
they could not be confined to the channel of business interests; inevitably they flowed 


89 16 Wall. 36 (U. S. 1873). 

°° Epwarp S. Corwin, THE ConsTiTuTION AND Wuat Ir Means Topay 187 (gth ed. 1947). 

°? The story is well told in Watt and Orlikoff, The Coming Vindication of Mr. Justice Harlan, 44 
Inu. L. Rev. 13 (1949). 

®2 CHarLes W. CoLiins, THE FouRTEENTH AMENDMENT AND THE STATES 161 (1912), quoted in Watt 
and Orlikoff, supra note 91, at 19. 

°° 16 Wall. 36, 67-68 (U. S. 1873). 

4 511 U. S. 78, 96 (1908). 

°5 See BENJAMIN R. Twiss, LAwYERS AND THE ConstiTuTIoNs: How Latssez FairE CAME TO THE 
SupreME Court (1942). 
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into the area of civil rights.°* Since 1926 the due process clause of the Fourteenth 
Amendment has been rapidly expanded to protect civil rights against attacks not 
launched by the Federal Government. Freedom of the press, speech, religion, 
assembly, the right to a fair trial by an impartial tribunal, the assistance of counsel if 
necessary for a fair trial, the right not to be convicted on the basis of coerced testi- 
mony or of testimony known by the prosecution to be perjured®*—with the recogni- 
tion that the due process clause includes these rights and freedoms, the arm of the 
Federal Government reaches far into the relations between States and their citizens. 

But that is not the end of the story. An effective limit appeared to exist, for a 
time, in the fact that the prohibitions of the Fourteenth and Fifteenth Amendments 
ran only against action by the States—the Amendments did not guarantee the rights 
in a general way. At one time there was a tendency to hold that “state action” in- 
cluded only state laws or those acts of state officials which had been authorized by 
state laws.°® More recently state action has been found whenever an official of the 
state, acting in an official capacity, deprives a person of a constitutionally protected 
right, although the act constituting the deprivation be done without the sanction, or 
in violation, of state law.®® 

The latest cases have departed farther from the original, formalistic conception of 
the kind of state action prohibited by the Fourteenth and Fifteenth Amendments. 
Most striking has been the series of election cases. Smith v. Allwright’ overruled 
Grovey v. Townsend™ to hold that where the primary elections were regulated by 
statutes of Texas, the exclusion of negroes from membership in the Democratic 
Party not by statute, but merely by action of the party’s own state convention, 
amounted to state action denying the right to vote on account of race, contrary to 
the Fifteenth Amendment. South Carolina’s response was to repeal all provisions 
in her Constitution and statutes relating to primaries. The operation of the pri- 
maries was taken over by the Democratic Party. Taking cognizance of the decisive 
role of the primaries and of the fact that the general elections as managed by the 
State rested upon the functioning of the primaries, the District Court in South Caro- 
lina held the exclusion of negroes from the primary to be forbidden state action. 


The Supreme Court declined to review the affirmance of this decision by the Court 
of Appeals.’ 

°° “The water had been rising for a hundred and thirty odd years, until in 1925 it lapped quietly over 
the sill.” Crartes P. Curtis, Jr., Lions UNDER THE THRONE 267 (1947). 

°? Grosjean v. American Press Co., 297 U. S. 233 (1936); Thomas v. Collins, 323 U. S. 516 (1945); 
West Virginia v. Barnette, 319 U. S. 624 (1943); De Jonge v. Oregon, 299 U. S. 353 (1937); Moore v. 
Dempsey, 261 U. S. 86 (1923); Powell v. Alabama, 287 U. S. 45 (1932); Haley v. Ohio, 332 U. S. 
596 (1948); Mooney v. Holohan, 294 U. S. 103 (1935). 
°® Barney v. City of New York, 193 U. S. 430 (1904). 
°° Home Tel. & Tel. Co. v. Los Angeles, 227 U. S. 278 (1913); Screws v. United States, 325 U. S. 
(1945). 
200 321 U. S. 649 (1944). 


** 294 U. S. 699 (1935). 
102 Elmore v. Rice, 72 F. Supp. 516 (E.D.S.C.), aff'd, 165 F. 2d 387 (C.C.A. 4th 1947), cert. denied, 


333 U. S. 875 (1948), Note, 96 U. or Pa. L. Rev. 402 (1948), 48 Cox. L. Rev. 1241 (1948). 
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It is against the background of this development, all too summarily sketched here, 
that the current foci of dispute must be examined. They are to be found in the civil 
rights legislation which has been requested by the President in the last few sessions 
of Congress: federal protection against lynching; a federal prohibition on discrimi- 
nation in employment; and federal banning of the poll tax. The various bills pro- 
posed to reduce lynchings include three features: federal prosecution of state officials 
whose connivance or negligence makes them possible; the assessment of penalties 
against the communities through the default or connivance of which they occur; and 
federal prosecution of private citizens who participate in the lynchings."°* The 
present concept of state action under the Fourteenth Amendment would seem to 
assure the validity of the first two types of action against lynching.’** Even isolated 
instances of culpable inaction by the state or local officials would seem to fall within 
the concept. Similar situations are regarded in international law as providing a basis 
for a claim against the state. But in any event, a systematic pattern of state 
inaction, just as surely as a statute excepting from the penal code’s definition of 
murder the killing of négroes charged with crime, would unquestionably justify the 
invocation of federal protective legislation. The only doubtful question is whether 
federal statutes could constitutionally be invoked against the actual perpetrators of 
the lynching. The relation to the election cases is more than tenuous. If our courts 
deemed it expedient to look squarely and hard at the social role played by lynchings 
in maintaining an inferior status for the negroes, they could see that the lynch mob, 
in an area in which violence or the threats of it are systematically condoned, is in 
fact performing a state function. 

This last step may be farther than the courts would be willing to go now. If so, 
perhaps this is one point at which adherence to the Covenant would authorize the 
passage of federal legislation which would not otherwise be valid. The creation 
of the power does not, of course, make its exercise inevitable. Federal sanction for 
non-official lynchers might not be an indispensable step toward the fulfillment of a 
treaty obligation to protect individuals against improper deprivation of life. Reason- 
able sanctions to compel state enforcement of existing laws might well be regarded 
as sufficient. But here, probably, is some expansion of federal power. 

The second major issue is the prohibition of discrimination in employment. A 
basis for comprehensive federal legislation against such discrimination has been 
thought by the President’s Committee on Civil Rights to lie in the cumulative eco- 
nomic effects of suppressing minority groups.’°® Perhaps this chain of economic 
consequences is too attenuated to support federal action.’°’ There can be little doubt, 


308 A typical bill is analyzed in Comment, 47 Micu. L. Rev. 369 (1949). 

104 See Note, 57 YALE L. J. 855 (1948); Comment, 47 Micu. L. Rev. 369 (1949). 

106 5 Hype, op. cit. supra, note 63, §§289, 290. See also In Re Yamashita, 327 U. S. 1, 16 (1946). 

106'To SecuRE THESE RicHTs, REPORT OF THE PRESIDENT’s COMMITTEE ON Civit RIGHTS, 141-146, 
167 (1947). 

1°7 There is some doubt as to how attenuated an economic effect on interstate commerce may be 
before the Court will hold it inadequate to support federal legislation. With Justice Cardozo’s opinion 
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however, that as a practical matter a prohibition against the shipment in interstate 
commerce of goods produced in an establishment in which discriminatory employ- 
ment practices are applied would effectively settle this problem. And there can be 
as little doubt that such a measure would be held constitutional. Indeed, violently 
as the proposal has been fought, opponents seldom raise the constitutional issue.’ 
It may be that the federal power to effectuate national policy by the use of an em- 
bargo on interstate shipments is less sweeping than suggested by Justice Holmes in 
his famous dissent in the first Child Labor Case,’ despite the recognition given that 
dissent in the opinion of the Court in United States v. Darby."° But if the embargo 
power is limited by the necessity for some relationship between the commerce banned 
and the evil aimed at, the relationship appears to be present where discriminatory em- 
ployment practices are the target.1"* As to this issue, therefore, the ratification of 
the Covenant would not appear to affect materially the question of federal power. 

The third issue now in controversy concerns the poll tax. Since the Covenant 
as now proposed does not include the right to universal participation in free elections, 
this issue will probably not be affected in the near future. But even if such a right 
would later be included, in form similar to Article 21 of the Declaration, no sub- 
stantial enlargement of federal legislative power would follow. The consensus is 
that there is already adequate basis for eliminating the poll tax in federal elections." 
As a practical matter, that would probably eliminate the issue as far as local elections 
were concerned. 

One important phase of civil rights has not yet been referred to: the right of 
access, without discrimination, to places of public accommodation. In the Civil 





in Schechter v. United States, 295 U. S. 495, 551, 554 (1935), compare Wickard v. Filburn, 317 U. S. 
111 (1942) and Mandeville Island Farms v. American Crystal Sugar Co., 334 U. S. 219 (1948). See also 
United States v. Sullivan, 332 U. S. 689 (1948), Note, 43 In. L. Rev. 389 (1948). 

208 Hunt, The Proposed Fair Employment Practices Act, Facts and Fallacies, 32 Va. L. Rev. 1, 3-4 
(1945). 

10° Hammer v. Dagenhart, 247 U. S. 251, 277 (1918). 

320 312 U. S. 100 (1941). 

111 Cf, Powell, The Child Labor Law, the Tenth Amendment, and the Commerce Clause, 3 So. L. Q. 
175 (1918), 3 SELECTED Essays oN ConstITUTIONAL Law 314, 335 (1938): “‘No one can quarrel with 
the Supreme Court for insisting that there must be a limit to the conditions which Congress may attach 
to prohibitions of interstate transportation. . . . So Congress could not prescribe that a man should not 
ship goods across state lines in case he violated his marriage vows. There would be no nexus between 
the infidelity and the transportation. But there is a nexus between making goods and shipping them. 
Evil in the making grows by the transportation it feeds on. Transportation increases child labor. It 
aids in an evil which is a menace to the attainment of national objects. Congress cannot obliterate the 
evil. But it should be allowed to lessen it by denying it aid from the enjoyment of the highways under 
national control. If ever it should go further and seek to apply its commerce power to evils in no way 
dependent upon the commerce subject to its control, then the Supreme Court may with wisdom declare 
that it has failed to make a legitimate connection between its prohibition of transportation and the cir- 
cumstances in which the prohibition is conditioned.” But see Green, Some Heretical Remarks on the 
Federal Power Over Commerce, 31 MINN. L. Rev. 121 (1947); Collins, Constitutional Aspects of the 
Truman Program, 44 Iu. L. Rev. 1 (1949). 

12-The arguments and authorities are considered in Kallenbach, Constitutional Aspects of Federal 
Anti-Poll Tax Legislation, 45 Micu. L. Rev. 717 (1947); Christensen, The Constitutionality of National 
Anti-Poll Tax Bills, 33 Minn. L. Rev. 217 (1949). But see Morse, Unconstitutionality of the Proposed 
Federal Abolition of the Poll Tax, 52 Dick. L. Rev. 163 (1948). 
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Rights Cases’ a statute prohibiting discrimination by the owners of restaurants, 
inns, and public transportation facilities was stricken down as beyond the power 
conferred upon the Federal Government by the Fourteenth Amendment. No recent 
cases directly affect the authority of that decision. Yet it must be evident that its 
correctness is brought in question by the disintegration of the old concept of state 
action, at least in so far as it affects facilities which are licensed by the state or 
locality..‘* The effect of the Covenant on this problem is not too clear. Article 20 
asserts that “all are equal before the law” and that “everyone shall be accorded all 
the rights and freedoms defined in this Covenant without discrimination.” By itself, 
this clause would hardly seem to furnish greater protection than is afforded by the 
present conception of state action. However, Article 19 provides that “Everyone has 
the right to freedom of association with others.” It is possible to read this as ban- 
ning discriminatory denial of access to public places where people meet, although it 
is not clear that this was intended. The same doubts arise in connection with the 
impact of these clauses on the state practice of segregating races while offering 
ostensibly equal facilities to both groups.’** This practice is now being challenged 
under the equal protection clause of the United States Constitution..*® A realistic 
appraisal of the situation in the world today makes it seem unlikely that Articles 19 
and 20 will be construed as involving a frontal attack on the practice of segregation. 
If they should be so construed; adherence to the Covenant might substantially enlarge 
the scope of protection which the Federal Government may afford against racially 
repressive practices. 

Today’s conflict in the United States over civil rights is about the exercise rather 
than about the existence of power; it is more political than constitutional. So, too, 
the greatest effect of adherence to the Covenant will be political. What will be most 
important, if we ratify, will be the legal obligation we assume to the world to hasten 
our lagging steps toward the full recognition of human rights which, we so insistently 
proclaim, makes the democratic way of life the right way for the world. 

One thing should be noted by those who believe that the mere fact that there 
would be some accretion of federal power should keep us from ratifying the Cove- 
nant. A good part of the world may, perhaps, decide to go ahead without us. If it 
does, there will one day be an international law of human rights which Congress 
will have full authority to enforce under its express power “To define and pun- 
ish... . Offenses against the Law of Nations.”"27 

Dr. Charles Malik, Minister of Lebanon in the United States and Rapporteur of 


a2*'109 U. S:-3° (4883). 
*14Tt may be necessary to distinguish between licenses generally and those which confer a franchise. 
_ See Madden v. Queens County Jockey Club, 296 N. Y. 249, 72 N. E. 2d 697 (1947). Watt and Orlikoff, 
supra note 91, at 39-40, express the opinion that the Civil Rights Cases are likely to be overruled. 

115 Missouri ex rel. Gaines v. Canada, 305 U. S. 337 (1938); Sipuel v. Board of Regents, 332 U. S. 
631 (1948). 

116 See Sweatt v. Painter, No. 667, October Term 1948, United States Supreme Court, continued to 
October Term 1949, No. 44. 

117 Cf. United States v. Arjona, 120 U. S. 479, 487-488 (1887). 
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the Human Rights Commission, concluding his summary of work of the Com- 
mission at its recent session, said: 


Either there is a common morality about man which can be codified and not only respected 
but also actually observed under a rule of law, or we are on the verge of chaos.!18 


In the same statement he posed a question: 


Are those, whose culture and tradition contain at their core the truest conception of hu- 
man dignity, so encumbered and distracted by the contradictions and pressures of their 
own civilization that they can no longer lead in the active realization, under international 
law, of a well-articulated, authentic conception of man? 


The proposed Covenant puts this question directly before the American people. 
They must decide now how they want to answer it. There are risks, no doubt, in 
asserting leadership through participation in new institutions like the Covenant. 
They should be fully explored and carefully weighed. But the American people 
can make the decision; their Constitution does not foreclose the issue. 


118 Malik, supra note 5, at 6. 























INTERNATIONAL PROPOSALS AFFECTING 
SO-CALLED HUMAN RIGHTS 


Frank E. Hotman* 


During this last year, as President of the American Bar Association, I have 
spoken on several occasions regarding the various proposals sponsored by the Eco- 
nomic and Social Council of the United Nations with respect to so-called “human 
rights.” I say “so-called” because the phrase “human rights” is of recent usage and 
as yet without any adequate or accepted definition. The sponsors of the interna- 
tional human rights program would have this phrase include not only basic rights 
affecting life, liberty, and property, as heretofore known to lawyers, but also a whole 
category of social and economic benefits. The Charter of the United Nations refers 
to “human rights and fundamental freedoms,” but without specific definition of 
what is comprehended or intended by these terms. 

Under the terms of the Charter the Economic and Social Council is empowered 
but not required to “make recommendations for the purpose of promoting respect 
for, and observance of, human rights and fundamental freedoms for all.” 

In accordance with this power to recommend, a Commission of Human Rights, 
acting as a sub-division of the Economic and Social Council, promulgated late in 
December, 1947, a so-called Declaration of Human Rights and a so-called Covenant 
on Human Rights—two documents. The Commission announced that the Declara- 
tion was not to be legally binding on the member states but only to be a declaration 
of ideals to which the peoples of the world might aspire. The Covenant, however, 
when ratified by the member nations in the form of a treaty was to have the force 
and effect of law. 

Although, as indicated, it was stated that the Declaration was not to be legally 
binding, Mrs. Roosevelt and other members of the Commission soon asserted in the 
United Nations Bulletin, an official publication, that it was, nevertheless, to be treated 
as an “authoritative interpretation” of the provisions of the Charter. 

The personnel of the Commission that produced these two documents is of 
vital interest to all Americans. Mrs. Roosevelt, as Chairman, was the sole United 
States representative. It should be pointed out in passing that she is not a person 
trained in legal draftsmanship, but primarily a social reformer. Australia’s repre- 
sentative was Col. William Roy Hodgson—a military man and a person whose 
- experience was largely confined to government service. The United Kingdom’s 
representative was Mr. Charles Dukes—a trade unionist by profession. 

These three were the only Anglo-Americans or representatives of English-speaking 
peoples on the Commission of eighteen members appointed to draft a Bill of Rights 


*Member of the bar of Washington; President, American Bar Association, 1949-1950. 
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for the world including the people of the United States. Canada had no representa- 
tive, but nevertheless three Russians were put on the commission—Mr. Alfanasi S. 
Stepanenko, Byelorussian Soviet Socialist Republic, Mr. Michael Klekovkin, Ukrain- 
ian Soviet Socialist Republic, and Mr. Alexander E. Bogmolov, Union of Soviet 
Socialist Republics. 

At first there was something of a mystery as to the reason for two documents. 
It was said that some nations though willing to join in a declaration of principles 
regarding so-called Human Rights, might not be ready to commit themselves by a 
treaty obligation to put such rights into force and effect as law. The whole idea 
of two documents undoubtedly stemmed originally from the hope that the Russians 
might join in a declaration of ideals but might not join in a formal treaty. It hap- 
pened, however, as it always does when we undertake to appease the Russians, that 
Russia would not even join in the Declaration as finally drafted, and that the policy 
of appeasing Russia, both in the matter of having two documents and in the matter 
of the loose phrasing of the Declaration and of including therein social and eco- 
nomic benefits and bounties, brought no practical result so far as Russia was con- 
cerned. 

At all events, to get on with our story in proper sequence, early in 1948 the 
Commission announced that the Covenant would be held in abeyance until the 
Declaration was revised and completed and approved by the General Assembly of 
the United Nations. Thus, the Declaration went through a series of revisions 
during the course of last year. Since the Commission was meeting in Paris, by 
the time each revision was available in this country for study and consideration, 
further revisions and amendments had occurred in Paris. Thus the Declaration 
was passed last December in Paris when there was no copy of the final draft avail- 
able in this country to responsible organizations like the American Bar Association— 
not even the State Department of our own government had a final copy in this 
country before approval by the General Assembly of a document which, as to our 
basic American rights, is nebulous and ambiguous and the latter portion of which 
sets up a collectivist concept of government for all the peoples of the world in- 
cluding ourselves. 

Before attempting to discuss this extraordinary document in any detail it is 
important to recall clearly that the American concept of a Bill of Rights is that 
it is a “Bill of Prohibitions” against the encroachments of government. One of the 
basic principles upon which our government was founded is the idea that men are 
endowed by their Creator with certain natural and inalienable rights. Never before 
in history had a government been so organized. Theretofore, governments had 
granted individual freedom to the citizens if forced to do so or if so inclined, but our 
forefathers said in effect, “We are endowed by our Creator with certain natural 
rights and freedoms and the only reason for having a government is to protect 
these rights and freedoms which we already have.” On this basis, our forebears 
listed in the Constitution those specific functions which they authorized the Fed- 
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eral Government to handle and they forbade that Government and its officials 
to do anything not authorized by the Constitution. To attempt to make this doubly 
sure the people added a Bill of Rights—really, as already indicated, a “Bill of 
Prohibitions”—specifically prohibiting the Congress making laws impairing these 
rights. And then in an effort to make absolutely sure that no government official 
would in the future misinterpret the proposition that the Federal Government was 
the servant and not the master of the people—the people added two important over- 
all restrictions that: 


1. “The enumeration . . . of certain rights shall not be construed to deny 
... others retained by the people”—and 

2. “The powers not delegated to the United States by the Constitution 
are reserved to the States or to the people.” 


Thus, the traditional American theory of government was and is that the rights 
of the people as to their individual freedoms are personal and inalienable and are 
not subject to change or modification unless the Constitution is changed by the 
people themselves. Once a contrary theory is adopted—for example, if we Americans 
concede that the United Nations Assembly or any other legislative fiat (even the 
ratification of a treaty by the Senate) or even enactments by Congress or a state 
legislature can be the source of individual rights—then it follows that the same 
legislative fiat which confers these rights may withdraw them, limit them, or con- 
dition them. It is this basic American concept that is being ignored by the United 
Nations Commission, and by our State Department. Thus, the whole International 
Bill of Rights program is predicated on the un-American theory that basic rights 
can be created by legislative action and that, along with basic rights, the social 
and economic well-being of our citizens may be defined, fixed, and limited by inter- 
national declaration. 

Though the Russians did not see fit to approve the Declaration, and Mrs. 
Roosevelt and our State Department have made much of this and have even suggested 
that only the Russians and the American Bar Association are opposed to the Inter- 
national Bill of Rights program, the Russian refusal to approve was occasioned by 
objection to the inclusion and exclusion of specific matters—not to the concept that 
rights can and should be conferred by legislative fiat, for this is the very cornerstone 
of the Russian philosophy of government. Nor did Russia object to the inclusion 
in a Bill of Rights of social and economic benefits and bounties to be conferred by 
legislative fiat. Russia objected, among other things, to any provision such as 
appears in our own Declaration of Independence, that man is endowed by his 
Creator with certain inalienable rights. Any reference to God was anathema to the 
Russians. This matter was debated and in the first draft of the Declaration a com- 
promise was sought on the basis that man was endowed “by nature” with rights. 
But in attempting to appease the Russians, the Commission finally took this phrase 
out, with the result that the State Department and our government has now turned 
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its back on the traditional concept of individual rights and is in accord with the 
Russian point of view that a citizen’s rights and liberties are to be fixed and defined 
by legislative fiat. 

Our government seems to have lost sight of the basic principles of human liberty 
and freedom as set forth in our Constitution and Bill of Rights, and by a vast pro- 
gram of propaganda under such persuasive phrases as “achieving human rights 
for all the world,” “achieving social justice for all,” and “securing world peace,” is 
attempting to sell a new concept of basic human rights to the American people. 
This is not new at all but is as old as history itself and is the concept upon which 
arbitrary governments throughout the whole course of history have functioned, to 
wit: that basic human rights are dependent upon government fiat. 

Even if there were no objection to the content and draftsmanship of the Declara- 
tion, even if it were as well drafted as our own Bill of Rights, and even if the Cove- 
nant to come were equally well drafted, the whole program would still involve a 
dangerous violation of our basic American concept of individual rights and freedoms. 

But the Declaration as passed in Paris is not well drafted. As heretofore indi- 
cated, it is nebulous and ambiguous with respect to basic rights, and the latter portion 
is an attempt to fasten on the peoples of the world, including ourselves, a collectivist 
theory of government. 

For example, as to basic rights Article 3 of the Declaration states that everyone 
has the right to life, liberty, and security of person, but this Article does not recognize 
as co-equal with these rights the right to own property and be secure in its enjoy- 
ment. It is true, in Article 17 everyone is accorded the right to own property and no 
one is to be arbitrarily deprived of his property, but there is no adequate provision 
that private property is not to be taken for public use without just compensation and 
without due process of law, as in our own Bill of Rights. 

Article 11 provides that everyone charged with a penal offense shall have “all 
the guarantees necessary for his defense,” but this language is too general to have any 
real meaning. There is no provision for a writ of habeas corpus entitling a man to a 
speedy trial. The Declaration does not assure a trial by jury impartially selected and 
does not provide that a man may call witnesses in his favor even at the expense of the 
state or provide the other safeguards guaranteed to Americans, including the im- 
portant protection that a man is presumed innocent until proved guilty. 

Article 13 provides that “everyone has the right to freedom of movement and 
residence within the borders of each state.” No one can possibly know what this 
loose language may ultimately be construed to mean. 

Article 14 provides that “everyone has the right to seek and enjoy in other coun- 
tries asylum from persecution.” This could easily mean that persons from other 
countries in the world, feeling themselves persecuted, can move into this country 
and stay here as long as they see fit. 

Article 16 provides that “men and women of full age, without any limitation due 
to race, nationality or religion, shall have the right to marry and to found a family.” 
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This means that mixed marriages between the races are allowable without regard 
to state or national law or policy forbidding such marriages. 

Articles 18 and 19 are so loosely phrased as to “freedom of thought and opinion 
and expression” that Communists and other subversives are free to impart their 
doctrines and undermine our institutions without the right on the part of our gov- 
ernment to prosecute or deport them. When I made this observation about these 
Articles in a speech some months ago I was told that such an interpretation of their 
meaning was absurd. But on March fourth of this year a formal complaint was 
filed with the United Nations at Lake Success by one of the so-called “consultative” 
organizations of the United Nations, condemning the trial of the eleven Communists 
in the federal court in New York as a violation of the “Universal Declaration of 
Human Rights.” 

This complaint was filed by a deputation from the International Association of 
Democratic Lawyers of which Professor Rene Cassin of France is President, and 
Professor Cassin is a prominent member of Mrs. Roosevelt’s Commission on Human 
Rights. 

The complaint charges that the trial of the Communist leaders “attempts to 
punish the mere advocacy of political thought and opinion” and violates the articles 
in the Declaration covering freedom of thought, freedom of opinion, freedom of 
expression, and freedom of peaceful association. The Soviet Union can place this 
complaint on the Assembly’s agenda for action. Thus we have a concrete example 
of the Pandora’s box of complaints of which I spoke a few months ago that can and 
will be filed by groups and individuals in other countries to supervise and control 
acts and matters which are our own domestic concern, to be determined by our 
own national law and procedure. So much for the draftsmanship with respect to 
basic rights. 

Articles 22 to 28, inclusive, of the Declaration constitute an agreement to sponsor 
a collectivist type of government on an international scale by committing the mem- 
ber nations of the world to a collectivist form of government. These latter Articles 
do not pretend to limit the powers of government but on the contrary tend to im- 
pose so-called economic and social duties upon government—the fulfillment of which 
will require a planned economy and complete control by government of individual 
action. 

For example, Article 22 provides that everyone has the right to social security; 
Article 23—that everyone has the right to “just and favorable conditions of work 
and protection against unemployment” and that everyone has the right to “just and 
favorable remuneration.” Article 24 provides that everyone has the “right to rest 
and leisure” and “periodic holidays with pay.” Article 25 provides that everyone 
has the right to food, clothing, housing, medical care, and necessary social services 
and the right to security in the event of unemployment, sickness, disability, widow- 
hood, old age, etc. Article 26 provides that everyone has the right to education and 
that “education shall be directed to the full development of the human personality 
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and to the strengthening of respect for human rights and fundamental freedoms.” 
In other words, education shall be an instrumentality for propagandizing the citizens 
of the world toward the promotion of a collectivist society as set forth in the Declara- 
tion. 

The extraordinary over-all commitment in the Declaration is that the “Social 
Security” to which everyone in the world is entitled is, under Article 22, to be 
achieved “through international effort and international cooperation and in accord- 
ance with the organization and resources of each state.” Its loose and general 
language can easily mean that through international cooperation by Uncle Sam 
and in accordance with our resources we are to provide, or in a large part provide, 
social security for all the rest of the world. 

It is significant to note that in this connection the Declaration contains no pro- 
vision for its amendment. 

Last November, to wit: November 2, 1948, when it became evident that the 
Declaration was to be rushed through the General Assembly of the United Nations 
at Paris, without any adequate opportunity for a study of the final draft in this 
country, I wrote the then Secretary of State, General Marshall, in Paris, requesting 
sufficient time for the American people and responsible organizations like the Ameri- 
can Bar Association to be advised of what was being approved in their behalf before 
final action was taken. The Secretary advised me that the Declaration was not to 
be a document of legal significance, that the Human Rights Commission had de- 
voted three sessions to the development of the Declaration and in addition a Special 
Drafting Committee had devoted two meetings to the subject, that during the course 
of the work, the State Department had kept representatives of private organizations, 
including the American Bar Association, fully informed through consultative meet- 
ings, and that the Declaration, in the Secretary’s opinion, reflected the traditions 
and sentiments of the American people. To this letter I replied to the Secretary 
as follows: 


As to basic and traditional American rights, the Declaration is full of meaningless 
and nebulous language. In its latter provisions the Declaration constitutes an attempt 
to set up a paternalistic, if not a collectivist, concept of Government for the peoples of 
the world. In this respect I must deny that the Declaration reflects the traditions and 
sentiments of the American people. 

You state, “The Human Rights Commission has devoted three sessions to the develop- 
ment of the Declaration. In addition a special drafting committee has devoted two 
meetings to the subject.” May I remind you that it took our wise forefathers over 
eleven years to develop our own Bill of Rights. 

You say the Department of State kept representatives of private organizations, in- 
cluding the American Bar Association, fully informed and held “consultative meetings” 
with them. So far as the American Bar Association is concerned may I respectfully state 
that you have been misinformed. The Declaration was first promulgated at Geneva on or 
about December 27, 1947, but copies were not available to any organizations in this 
country, like the American Bar Association, until well into January 1948. At its very next 
meeting (February 1948) of the House of Delegates of the A.B.A., in a report, copies 
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of which were furnished to the State Department, it was pointed out (page 11) that the 
proposed Declaration and Covenant “contains startling innovations as to Human Rights” 
and through William L. Ransom and Walter Bastian, representing the A.B.A., representa- 
tions were made to the State Department that the deadline of April 3, 1948, fixed by the 
Commission for the submission of amendments, gave too short a time for adequate con- 
sideration of the documents. The Department of State declined to ask the U. N. Com- 
mission for further time. Our American representatives in the United Nations and the 
other sponsors of the program proceeded to make changes in the Declaration (leaving the 
Covenant and the measure of implementation in abeyance for the time being). How- 
ever, information as to the changes being made was not such that any responsible organi- 
zation in this country had anything like a full disclosure. Neither the press nor the 
American people were fully or promptly informed of what changes were being approved 
by our delegates in Paris. Even at the time the Declaration as now passed came to a vote 
in Paris there was not a copy of the final form of it available in this country for study 
and comment. 


To this reply I received no further answer from General Marshall, and the 
Declaration was hurried through the General Assembly during the dying hours of 
its December Session last year in Paris. 

As to the view that the Declaration is not intended to have legal force and effect 
it should be pointed out that all such declarations are nevertheless moral commit- 
ments by our country and that they do and will have legal implications. This 
is already evidenced by the complaint filed on March 4, 1949, with the United 
Nations against Judge Medina and the further trial of the Communists in New 
York. Earlier the legal implications of the document were evidenced by the 
decision of the Supreme Court of the United States holding restrictive covenants 
regarding residential areas unenforceable (in which case a brief was filed citing 
the Declaration’s provision with respect to “freedom of movement and residence.”* 
The effect of such a document is further evidenced by the decision of the California 
Supreme Court a few months ago regarding mixed marriages whereby that court 
overturned earlier cases and voided a California statute against mixed marriages.” 

It is even entirely possible in view of the complaint already filed by the Inter- 
national Association of Democratic Lawyers, that this and other radical if not 
Communist foreign organizations may contend that the recent dismissal of certain 
alleged Communist professors from the University of Washington and the action 
of the Washington State Courts in sustaining the dismissals, is as much a violation 
of the Declaration of Human Rights as the trial of the Communists before Judge 
Medina in New York. So it is idle to say that such a document, which after 
all is an international moral commitment by our government, will have no legal 
force and effect. It will undoubtedly be cited in many of our courts by individuals 
or pressure groups of one kind or another and in this way have a direct effect on our 
domestic law. Thus it will produce confusion in our domestic law and constitute 


Shelley v. Kraemer, 334 U. S. 1 (1948). 
? Perez v. Lippold, 32 Cal. 2d 711, 198 P. 2d 17 (1948). 
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a continuing basis for complaints by foreigners against our citizens, our judges, and 
our public officials. 

So much for the Declaration. 

Mrs. Roosevelt’s Commission is now at work on a revision of the Covenant. I 
have at last secured an assurance from the present Secretary of State that this will 
not be submitted to the United Nations Assembly for approval this year. It is 
proposed that when this document has been approved by the General Assembly it 
will be submitted to the United States Senate for ratification. Under Article VI 
of our Constitution, if the Covenant is ratified, it will become a part of “the supreme 
Law of the Land”—“anything in the Constitution or Laws of any State to the con- 
trary notwithstanding.” Generally, it is proposed that the Covenant will back up 
the Declaration. 

In other words, under the guise of promoting acceptance of the principles of the 
Declaration on a voluntary basis, the program envisaged by its sponsors is one of 
successive commitments in several separate steps—the next step being the Cove- 
nant, and the next a program for International Courts to enforce its provisions not 
only as between states but as against the individual citizens of this and every other 
country both in their private and in their official capacity if they happen to be officers 
of government—city, county, state, or federal. Recently there was a vague announce- 
ment in the press that Mrs. Roosevelt, upon instructions from the State Department, 
had announced that the American Delegation could not approve a provision in the 
Covenant for the trial of American citizens in international courts. Thus the 
American Bar Association’s objection on this score has at last been heeded—but 
whether effectually heeded will not be known until a revised copy of the Covenant 
can be examined. Meanwhile we must not be lulled into security even on this 
point because the Genocide Convention, already approved by the General Assembly, 
contains a provision for international courts in which citizens of this and other 
countries may be tried in international penal courts for so-called acts of genocide. 

As a part of the program for Human Rights, the Genocide Convention was 
passed by the General Assembly and is now on deposit with the State Department 
ready to be submitted to the United States Senate for ratification as a treaty when the 
State Department so determines. I wrote the Secretary of State regarding the pro- 
posed time schedule on this submission and have as yet had no answer. 

What is “genocide?” The word was recently coined by a Yale professor. Trans- 
lated into simple Anglo-Saxon, it means “race-killing.” Under this generality of a 
coined phrase not only a new international crime is created as against states, but also 
a crime as to persons in their individual or official capacity is created. It goes with- 
out saying that all decent men and women are opposed to any program, official or 
otherwise, which contemplates the destruction of a racial group in whole or in 
part. But out of this generality of the term “genocide” a Pandora’s box of individual 
crimes is to be created. Not only are acts made punishable which are purely 
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domestic in character but also public officials as well as private .citizens are to be 
made amenable to international tribunals for a variety of ill-defined and ambiguous 
so-called acts of “genocide”-—to the extent that the causing of “mental harm” to a 
member of a group or complicity in so doing is an act of “genocide.” 

In some states, even Northern states, colored recruits to the National Guard are 
segregated but equally well cared for and housed. This may nevertheless become an 
act of genocide since it may be claimed to inflict mental harm on the members of a 
race, and if it does, the state involved and all its public officials may be charged in an 
international court with having committed an act of genocide.* 

Suppose there occurs again an unfortunate situation in some part of this country 
such as actually occurred with the Negroes in the race riots in Detroit and, some 
years ago, in New Orleans in connection with the Italians, and as might have 
occurred during the last war in connection with the Japanese on the West Coast, 
and the city or state. authorities attempting honestly to suppress such riots are 
charged with not having taken adequate measures to protect the racial group in- 
volved, in view of the fact that some members of this race were killed. These public 
officials may be charged with “complicity in genocide” and brought to trial as indi- 
viduals upon complaint by persons or groups in this country or by persons or groups 
in other countries like Russia. Among many other things it is also a part of the 
crime of genocide to impose measures intended to prevent births within a particu- 
lar racial group and “complicity in genocide” is also punishable. Therefore, an 
organization advocating birth control may be punishable in an international court 
for “complicity in genocide.” 

In all other countries except the United States even after the ratification of a pact 
or treaty, the state may decide to what extent it will implement the treaty by the 
passage of national legislation. We are the only country (except possibly France) 
facing the peculiar legal situation that when a treaty is ratified by our Constitutional 
process—by our Senate—its provisions become a part of the supreme law of the land. 
Article VI of the Constitution provides that a treaty when ratified becomes “the 
supreme Law of the Land”—“any thing in the Constitution or Laws of any State 
to the contrary notwithstanding.” Hence, if a covenant like the Genocide Con- 

vention is ratified as a treaty, it will supersede every city ordinance, every county 
ordinance, every state law, and every state constitution. Because of this peculiar 
legal situation our government should be the first to insist that adequate time and 
opportunity be given the American people and responsible organizations like the 
American Bar Association to study the provisions of the Genocide Convention, the 
proposed Covenant, and the program of implementation by and through the organi- 
‘zation of international criminal courts. 

The House of Delegates of the American Bar Association at the mid-year meet- 

ing in Chicago took the necessary action by unanimous vote to put the Association’s 


*See Art. II, subparagraphs (b) and (c), Art. III, subparagraph (3), and Art. IV of the Genocide 
Convention. 
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President and its Committee on Peace and Law in a position to make representations 
on behalf of the Association to the State Department and to other agencies of the 
government that an adequate opportunity for study and discussion be afforded the 
American people before any final action was taken with respect to the Covenant, 
and particularly before the Genocide Convention was submitted to the Senate of the 
United States for ratification. As already explained, the State Department has 
recently indicated that all of 1949 will be given to a study of the Covenant before 
its submission to the United Nations Assembly, but we have had no indication as to 
how soon the Genocide Convention may be submitted to the Senate for ratification. 

The message I want to convey to the lawyers and the people of the United States 
is that this whole course of action of the United Nations in passing so-called declara- 
tions, covenants, and conventions affecting human rights brings us face to face in 
this country with a new concept in the field of our national law—a concept that is 
revolutionary in character because among other things it contemplates the trial 
of American citizens in international penal courts. 

The Director of the Division of Human Rights of the United Nations, John P. 
Humphrey, in a recent article* himself admits that what the Commission is now 
proposing constitutes an intervention in matters heretofore “within the domestic 
jurisdiction” of the member states. He admits the whole revolutionary nature of the 
program by boldly stating: 

What the United Nations is trying to do is revolutionary in character. Human rights 
are largely a matter of relationships between the state and individuals, and therefore 
a matter which has been traditionally regarded as being within the domestic jurisdiction 


of states. What is now being proposed is, in effect, the creation of some kind of a 
supernational supervision of this relationship between the state and its citizens.® 


Such a program will necessarily produce inevitable conflicts with local law and 
the internal social and economic conditions in the member nations. ‘These conflicts 
(even though only matters of interpretation) will likely result in continuous inter- 
national irritations and provocations instead of contributing to a better understanding 
between nations. 

Moreover, the proposals have serious implications with respect to our form of 
government. In the United States laws affecting the citizens’ life, liberty, and prop- 
erty are passed by established agencies of representative government, to wit: by the 
Senate and House of Representatives or by the state legislature. On the other hand, 
the proposal involved in an “International Bill of Rights” is that by and through the 
use of a treaty, or even without that and simply by and through the adoption of a 
Declaration by the United Nations Assembly with the approval of the State De- 
partment, the fundamental rights and liberties of the citizens of this country will be 
defined and declared, and in effect legislated, for them without their having any 


“International Protection of Human Rights, 255 THe ANNALS 15 (1948). 
* Id. at 21. 
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voice about it, either by their own votes or through the votes of their duly elected 
representatives. This is a dangerous, far-reaching and revolutionary change in the 
processes of constitutional government—the importance of which seems to have been 
overlooked, in spite of the fact that the revolutionary character of the proposal from 
the point of view of international law has been openly admitted by the proponents 
of the program including the Director of the Division of Human Rights himself. 

The American people are entitled to be adequately advised, and to be advised 
by their own government, of the true content and implications of these international 
proposals affecting human rights, and to have time and plenty of time for their con- 
sideration. Because they have not been advised they are either confused, bewildered, 
or inclined merely to feel that international proposals have no very direct bearing on 
their individual liberties. Meanwhile, these international political, social and eco- 





nomic programs are being sold under effective generalities or slogans like “social 
justice,” “human rights, 
peace.” 
The lawyers of America face no greater challenge or opportunity of service 
to the public than that of advising the American people of the legal and constitu- 
tional implications and effects of the various international proposals affecting so-called 
human rights. 


9 6 


prevention of genocide,” or “the achievement of world 











THE RIGHTS OF MAN IN THE WORLD 
COMMUNITY: CONSTITUTIONAL ILLUSIONS 
VERSUS RATIONAL ACTION 


Myres S. McDoucaL* anp Gertrupe C. K. LeicHront 


“It was a great day for the human race . . . when the idea dawned that every man 
is a human being, an end in himself, with a claim for the development of his own per- 
sonality, and that human beings had a dignity and a worth, respect for which is the 
firm basis of human association.” 

Cuares E. Merriam, Systematic Poxitics 59 (1945). 


“The Independence of America, considered merely as a separation from England, 
would have been a matter of but little importance, had it not been accompanied by a 
Revolution in the principles and practices of Governments. She made a stand, not for 
herself only, but for the world, and looked beyond the advantages herself could receive.” 

Tuomas Paring, Tue Ricuts or Man 151 (1792) (Everyman’s ed.) 


It is only from a perspective of centuries that the United Nations program for 
“human rights” can be accurately observed or rationally appraised. This program, 
too often thought to be at the periphery of the purposes of the United Nations, 
represents in fact the main core of rational objectives not only of the United Na- 
tions but of all democratic government.’ It represents the converging and integra- 
tion on a global scale of many movements, movements hitherto restricted in areal 
diffusion but centuries-old and rooted deep in universal human nature and civilized 
culture.” It is heir to all the great historic democratic movements—for constitution- 
alism, freedom, equality, fraternity, humanitarianism, liberalism, enlightenment, 
peace, opportunity, and so on.* It is the contemporary culmination of man’s long 
struggle for all his basic human values: 


*M.A., LL.B., B.C.L., J.S.D. William K. Townsend Professor of Law, Yale Law School. Formerly 
Assistant General Counsel, The Lend Lease Administration, and General Counsel, The Office of Foreign 
Relief and Rehabilitation Operations. Author of various books and articles. 

+ A.B., LL.B. Visiting Lecturer in Law, Yale Law School. Member of the New York bar. Formerly 
associated with Carter, Ledyard, and Milburn, New York City, and Note Editor, The YaLe Law JournaL 
Contributor to legal periodicals. 
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To Secure THEsE Ricnts, THE REporT OF THE PRESIDENT’s CoMMITTEE ON Civic RicHts (1947) 
appropriately has for its frontispiece the words from the Declaration of Independence: “. . . to secure 
these rights governments are instituted among men... .” Cf. Jefferson to Madison: “A bill of rights is 
what the people are entitled to against every government on earth, general or particular; and what no 
just government should refuse or rest on inferences.” 4 Writincs or THOMAS JEFFERSON 477 (Ford ed. 
1894). 
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for participation in the processes by which he is governed, equality before the law, 
and that wide sharing of power, both formal and real, which we call democracy; 

for sanctity of person, for freedom from arbitrary restraints and cruel and inhuman 
punishments, and for positive opportunity to develop latent talents for the enrichment 
and well-being of personality; 

for the enlightenment by which rational decisions can be made and for freedom of 
inquiry and opinion; 

for that fundamental respect for human dignity which both precludes discrimination 
based on race, sex, color, religion, political opinion, or other ground irrelevant to capacity 
and provides positive recognition of common merit as a human being and special merit 
as an individual; 

for access to resources to produce the goods and services necessary to maintain rising 
standards of living and comfort; 

for acquisition of the skills necessary to express talent and to achieve individual and 


community values to the fullest; 
for freedom to explain life, the universe, and values, to fix standards of rectitude, and 


to worship God or gods as may seem best; 

for affection, fraternity, and congenial personal relationships in groups freely chosen; 

for, in sum, a security which includes not only freedom from violence and threats 
of violence but also full opportunity to preserve and increase all values by peaceful, 
noncoercive procedures.* 

It is for values such as these that men have always framed constitutions, estab- 
lished governments, and sought that delicate balancing of power and formulation 
of fundamental principle necessary to preserve human rights against all possible 
aggressors, governmental and other.’ The United Nations taken as a whole— 
Charter, organization and practice—is but man’s latest effort, though with a 
grander vision and on a more comprehensive scale than ever before. It is com- 
monly agreed, as the Charter states,® that the principal purpose for which the 
United Nations was established is the maintenance of “international peace and 
security.” Throughout the Charter, however, runs the wise recognition, which per- 
vaded all the great declarations of war aims and general consciousness of mankind, 
that peace and security, even in the limited sense of freedom from physical violence, 
cannot be obtained by arbitrary fiat and sheer balancing of power.’ A peace to 





DOM AND OTHER Essays (Figgis and Lawrence Eds. 1922); GeorG JELLINEK, THE DECLARATION OF THE 
Ricuts oF MAN AND oF CiT1zENs; A CoNnTRIBUTION TO MopERN ConstITUTIONAL History (Farrand Tr. 
1901); FERNANDO, AN INTERNATIONAL BILL oF Human Ricuts (1948); Laski, Democracy, 5 Encyc. Soc. 
Sct. 76 (1931); Shephard, Government, 7 id. at 8 (1932); Brinton, Equality, 5 id. at 574 (1931); 
Ruggiero, Liberalism, 9 id. at 435 (1933); THomas V. SMITH, THE Promise oF AMERICAN Potitics (1936); 
GeorcE E. Sasine, A Hisrory oF PoiiticaL THEORY (1937); JoHN L. RANDALL, THE MAKING OF THE 
Mopern Minp (rev. ed. 1940). 

*For the utility in systematic analysis of this particular categorization of values, see Harotp D. Lass- 
WELL, PoweR AND Personaity (1948); Lasswell and McDougal, Legal Education and Public Policy; 
Professional Training in the Public Interest, 52 Yave L. J. 203, 217 (1943); McDougal, The Role of Law 
in World Politics, 20 Miss. L. J. 253 (1949). 

5 CHarLes H. McIiwatn, ConsTITUTIONALISM: ANCIENT AND MoperN (rev. ed. 1947), and ConstiTu- 
TIONALISM AND THE CHANGING Wortp (1939); Hamilton, Constitutionalism, 4 Encyc. Soc. Sct. 255 
(1931); Epwarp S. Corwin, Liserty Acatnst GovERNMENT (1948). 

® CHARTER OF THE UniTED Nations, Preamble and Article 1 (Dep’t State Pub. No. 2353, Conference 


Series 74, 1945). 
7™LeLAND M. GoopricH AND Epvarp HaAMsBrRoO, CHARTER OF THE UNITED NATIons: COMMENTARY AND 


DocuMENTs 93, 319 (2d and rev. ed. 1949). 
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endure must include the conditions of peace and a reduction of the severe frustra- 
tions that drive men to violence. Some deprivations and threats of external dic- 
tation men find more intolerable than war. Peace as the common man conceives 
it includes more than freedom from war and threats of war: it includes the freedom, 
without external dictation from any arbitrary power, to maintain and enhance 
by peaceful, non-coercive procedures the value positions both of himself and of all 
others with whom he identifies. Hence the United Nations Charter insists upon 
a peace “in conformity with the principles of justice and international law,” states 
among its major purposes the achievement of “international cooperation in solving 
international problems of an economic, social, cultural, or humanitarian character, 
and in promoting and encouraging respect for human rights and for fundamental 
freedoms for all without distinction as to race, sex, language, or religion,”*° and 
both imposes a definite legal obligation upon its member states to promote this 
objective and establishes a machinery of its own to take further measures. 

The intensification within recent centuries, most notably since the industrial 
revolution, of the demands of the individual human being for security in the full 
sense indicated above, for the greater production and sharing of all values, and 
especially for respect, in the sense both of equality of access to all values and of 
symbolic recognition of this equality, is a matter of common observation.?_ The basic 
trend in demand and community response has been well characterized as the 
“fundamental democratization of society.”1* The evidences of a major movement 
from caste society to free society are written large in both doctrine and practice. 
All of the great post-feudal philosophies, from liberal capitalist through socialist 
and excluding only the totalitarian, have stressed the fundamental dignity of the 
individual human being and demanded its realization in practice. Stimulated by 
modern science and technology and by a growing uniformity in world attention 
and attitudes, practice has responded in recent generations with wholesale liquida- 
tion of discriminations based on caste exclusions and in a great rise in community 
activities designed to provide individuals with any necessary compensating assist- 
ance required to raise them to minimum levels and to afford positive opportunities 
for maturing latent talents into socially valued expression. One could point to such 


® GarpNER MurpHy (Ep.), HuMAN Nature AND ENpUuRING Peace 29 (1945): “. . . the risk of war 
is so great that the over-all strategy of peace calls for the reduction of severe frustrations rather than 
the futile effort to extirpate aggression by fiat, discipline, or punishment.” 

® The latest authoritative reaffirmation of this conception appears in the preamble of the North 
Atlantic Security Pact, which reads that the “parties to this treaty” are “determined to safeguard the 
freedom, common heritage and civilization of their peoples, founded on the principles of democracy, 
individual liberty and the rule of law.” (Dep’t State Pub. No. 3464, General Foreign Policy Series 8, 
1949). 

20U. N. Carrer Art. 1. 

1 For systematic review see Lasswell, The Interrelations of World Organization and Society, 55 YALE 
L. J. 889 (1946). See also Ricuarp H. Tawney, Eouarity (1931); Eric J. Dincwexr, Ractat Prive 
AND Prejupice (1946); Harotp F. GosneLt, DeMocracy: THE THRESHOLD OF FREEDOM (1948); Lours 
Le Fevre, Liserty AND REsTRAINT (1931); FREDERICK L, SCHUMAN, INTERNATIONAL Po.itics 540 (4th 
ed. 1948); 1 Quincy Wricut, A Stupy oF War 170 (1942). 
12 KarL MANNHEIM, MAN AND SOCIETY IN AN AGE OF RECONSTRUCTION 44 (1940). 




















Tue Ricuts of Man IN THE WorLD CoMMUNITY 493 


items as the extension of suffrage and improvement in representation techniques; 
the creation of a free school system and the expansion of facilitiés for communication; 
protections against arbitrary restraint and the amelioration of punishment; pro- 
vision of respected jobs at minimum wages and shorter hours of work; conscious 
community planning of resource use and development; provision of better housing 
and proper medical care; unemployment programs and employment and health 
insurance; social security; improvement of facilities for recreation; and many more. 
With the new stimulus of promise and threat in the development of atomic energy, 
it is not to be expected that common men the world around will reduce their 
demands. Short of world tyranny and intimidation, it can, on the contrary, be 
safely predicted that they will both increase and still further intensify their demands. 

It is a commonplace in a world threatened by new war and atomic destruction 
that all peoples everywhere are today interdependent for securing all their basic 
demands, that mankind today lives in what is in fact a world community. It is 
a familiar history, often recounted, how many changes—changes in population; 
changes in the attitudes, identifications, and expectations of people; changes in 
techniques of organization and institutional practices; and most important of all, 
changes in technology, the railroad, steamship, and airplane, the press and tele- 
communications, and now atomic energy—have transformed the world from 
relatively independent, discrete localities into a congeries of interacting regional 
communities and a single world community.’* It may, however, be conducive to 
clarity to mark out the main outlines of peoples’ interdependences with respect 
to security and all the other values which we sum up as “human rights.” The most 
decisive value process in the world community is the world power process in which 
the nation-state is still the predominant participant. How power is structured in- 
ternally in a nation-state, how the individual human being is related to centrally 
organized coercion, affects very directly how that nation-state seeks to exercise 
power in the world arena, whether by violence or peaceful procedures. It has been 
observed that the Nazi leaders rose to power by the systematic suppression of civil 
liberties at home;7* the violence they brought to the world arena still sears mankind. 


78 RatpH B. Perry, ONE Wortp IN THE MAKING (1945) (“Dedicated to the Memory of Wendell 
Willkie the First Prviate Citizen of that One World Which Having Discovered for Himself He Dis- 
closed to His Fellow-Americans”); Wright, Accomplishments and Expectations of World Organization, 
55 Yate L. J. 870 (1946); Quincy Wricut (Ep.), THE Wor_tp Community (1948); MANNHEIM, op. cit. 
supra note 12, at 49; EMery Reves, THE ANATOMY OF PEacE (1945); Corp MEYER, PEACE oR ANARCHY 
(1945); Witt1aM L. Borven, THERE Witt Be No Time (1946); Universiry oF DeNveR, FounDATIONS 
FoR Wor~p OrpverR (1949); WiLt1AM F. Ocpurn (Ep.), TECHNOLOGY AND INTERNATIONAL RELATIONS 
(1949); Hans W. WEIGERT, VILHJALMUR STEFANSSON AND RicHARD E, Harrison (Eps.), New Compass 
OF THE WorLD (1949); LyMAN Bryson, Louis FINKLESTEIN, AND Rospert M. MaAclIver (Eps.), APPROACHES 
To Wortp Peace (1944); RatpH Linton (Ep.), Most oF THE Wortp (1949); Murdock, Knauth, and 
Thayer, Law and Lawyers for One World in the Making, 16 Gro. Wasu. L. Rev. 97 (1948). 

14 3 SipnEy Post Simpson AND JULIUS STONE, CasEs AND READINGS ON Law AND Society 1595 (1949): 
“Historically German Fascism rose to power by deliberately destroying the liberties achieved under 
German democracy .. .” A graphic account of the internal deprivation of human rights and of its 
connection with preparation for external aggressions appears in the Judgment of the Nuremberg Tribunal. 
In Effects of International Tension on Liberty Under Law, 48 Cor. L. Rev. 555, 558 (1948), Fritz 
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History too recent makes it clear that elites who come to power and maintain in- 
ternal rule by violence are prone to regard violence as the principal instrument of 
international change; in complement, their intimidated masses are all too ready 
to turn their forcibly repressed and accumulated hatreds against their fellow men, 
across some arbitrary boundary line.’® Conversely, the respect for individual hu- 
man dignity which even a democratic nation-state can maintain is in large 
measure a function of that state’s position in a total world context. When expecta- 
tions of violence and war are high, the requirements of self-preservation may move 
even the best-intentioned toward a “garrison-prison” state.1® In the age of the 
shattered atom and rumored bacteriological horrors, when all nation-states are so 
obsessed by expectations of impending violence that they must calculate every 
proposed measure of cooperation about wealth, enlightenment, or human rights 
generally in terms of possible effects on fighting power, it takes no great insight 
to know that no people can be secure unless all people are secure and possess all 
the conditions of security. 

Interdependences comparable to the kind outlined for the world power process 
could be indicated for every other world value process. Documentation could be 
offered both territorially, with respect to each value around the globe, and function- 
ally, as between all values.” A few suggestions must suffice. Thus, with respect 
to wealth, just as measures for economic improvement must be assayed in terms 





Morstein Marx generalizes: “As a political system dedicated to the categorical imperatives of a secular 
religion, totalitarianism is essentially expansionist. It is missionary in spirit and messianic in aspirations.” 
He develops the theme in Totalitarian Politics, 82 Proc. AM. Putt. Soc. 1 (1940). 

*8In a chapter on The Emotional Structure of Totalitarianism in his Our AcE oF UNREASON (1942), 
Franz Alexander offers profound analysis of the relevant psychological factors. He summarizes: 

“A peculiarly vicious circle in socio-dynamics can be observed here. An authoritarian 
state is created which deprives its citizens of self-expression in the interests of economic 
competition with other nations. This injury to self-esteem requires aggressive action and war. 
becomes an inevitable compensation. Diplomatic victories achieved by compromise no longer 
suffice, for the heroic life of conquest and domination for their own sake and the myth 
of the superior race are incompatible with anything but martial victory. In order to 
make some compensation to those who have lost their normal means of self-expression, the 
ideology of the victorious super race was invented. This was an appeal to the destructive 
emotional forces in human nature, especially hate, which had been simmering for years 
ii an impoverished and over-disciplined people who had been forced to sacrifice butter 
for guns, individual expression for cringing subordination, self-esteem for awe, and 
conscience for blind obedience. This hate was generated in the barracks under the sadistic 
drill of the sergeants, in the factories by the abolition of recently acquired political rights, 
in a demoralized middle-class which had sunk to the level of the proletariat and needed 
someone to look down upon as inferior. The awakened Frankenstein’s monster of hate 
must move against the rest of humanity to save the Fihrer and his small camarilla from 
destruction. Hate once mobilized knows no barriers and cares little who are its victims. 
If an object is lacking, it may even react against the hater himself and occasion suicide.” 

26 Tasswell, supra note 11. 

In a speech at Monticello on July 4, 1947, President Truman stated: “So long as the basic rights of 
man are denied in any substantial portion of the earth, men everywhere must live in fear of their 
own rights and their own security.” 17 Dep’r State BuLt. 80, 81 (1947). 

For more detailed discussion of the interdependences of human rights and security, see Wright, The 
Rights of Man, 3 U. N. WEEKLY BULL. 777 (1947). 
17For development of the interdependences here sketched see McDougal, supra note 4. 
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of their effects on power, so also because of the demands of people a rising stand- 
ard of living everywhere is indispensable to security; and, further, because the 
economic cycle is now world-wide in its impact, depression in any significant area 
of the world makes it correspondingly difficult in all other areas to maintain high 
levels in the production and sharing of goods and, hence, the conditions under 
which liberty and human personality can flourish. Similarly, with respect to en- 
lightenment, accurate knowledge of other peoples’ attitudes, identifications, and 
expectations and a clear understanding of world-wide interdependences are in- 
dispensable to rational decisions about security and other values. Yet in a world 
increasingly divided and marked off by iron curtains, it is increasingly difficult for 
the free peoples of the world to acquire and spread the enlightenment necessary for 
rational decision. Finally, coming explicitly to the value respect itself, recent 
scientific studies confirm the common-sense notion that the degree to which men 
are treated with simple human dignity affects their every response, predisposing 
them either to violence, war, and revolution or to their utmost exertion in the 
peaceful production of values.’® One of the major factors in world politics today, 
affecting all decisions, is the accumulated resentment of countless millions of 
people, and even whole nations, arising from long endured discriminations, depriva- 
tions, and humiliations—a resentment capable of being discharged against many 
targets, internal and external.’ It may be recalled also that aggression, brutality, 
and violations of human dignity, such as devised by the Nazis, are as contagious as 
germs; models of disrespect for human dignity anywhere in the world can be 
copied everywhere. It is not too much, therefore, to summarize that because of 
man’s deep, rising demands for consideration and because of all these interde- 
pendences, a world half-slave and half-free cannot endure.” 


18 The classic work for basic principles and history of opinion is JoHNn Dotiarp, FRusTRATION AND 
AccrEssion (1939). Among the more important experimental studies of the fundamental significance of 
the respect factor are those conducted and inspired by Elton Mayo. For detailed references see ELTON 
Mayo, THE SoctaAL ProBLEMs OF AN INDUSTRIAL CIVILIZATION (1945), AND Fritz J. ROETHLISBERGER, 
MANAGEMENT AND MorALE (1941). 

For general background see Sharp, Aggression, 57 Eruics 1 (1947); Cxisoorm, The Psychiatry of 
Enduring Peace, 6 Psycuiatry 3 (1946); Cook, Democratic Psychology and a Democratic World Order, 
1 Wortp Potitics 553 (1949); Epwarp GLover, War, SADISM, AND PaciFIsM (1933); RANYARD WEsT, 
PsycHoLocy AND Woritp OrpER (1945), and ConsclENCE AND Society (1945); Lasswell, supra note 4; 
EricH Fromm, EscAPE FROM FREEDOM (1941); JoHN C. FLiiceL, MAN, Moras anp Society (1945); 
Harry S. SULLIVAN, CONCEPTIONS OF MODERN PsycHIATRY (1947); ABRAM KaRDINER, THE PsyCHOLOGICAL 
Frontiers oF Society (1945); II Proc. Int. Conr. on Cuitp Psycutatry (1948), for a series of papers 
on aggression. 

2® Rosert M. Maclver (Ep.), CivitizaTion AND Group RELATIONSHIPS 40 (1945). ALEXANDER, 
op. cit. supra note 15, at 211: “When the organism is frustrated in the gratification of any of its basic 
needs, agressive behavior is the most common response. This is fundamentally an attempt to obtain the 
necessities of life by force.” 

See also DINGWALL, op. cit. supra note 11; Harotp D. LassweLL, Wortp Po itics AND PERSONAL 
INsEcuRITY, c. 5, Independence Movements: The Demand for Equality (1935); Rutu F. Benepicr, Race: 
ScIENCE AND Poritics (1943); Ropert M. Maclver, THE More Perrect Union (1948); GuNNAR MyrpAL, 
THe AMERICAN DILEMMA (1944); Oxiver C. Cox, Caste, Crass, AND Race (1948), with an introduction 
by Roucek: “Nothing has been more provocative of international ill will than problems springing from, 
and directly and indirectly related to, the phenomena of caste, class and race.” Id. at xxvii. 

2° Lewis and Ellingston, introduction to Symposium on Essential Human Rights, 243 ANNALS (1946): 
“A world society possessed of limitless destructive power on wings must be organized to save the welfare 
and freedom of the individual human being or it will destroy itself.” 
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II 


It is in the context of these demands and interdependences that the United 
Nations program for human rights was conceived and is being implemented. The 
structure of obligation assumed in the Charter embraces seven specific references to 
human rights. As in no like international treaty the “people,” not the signatory 
states, of the United Nations reaffirm their “faith . . . in the dignity and worth 
of the human person, in equal rights of men and women. .. .”*_ The Purposes 
and Principles, already referred to,?® which have general application to the organiza- 
tion are particularized in the obligation of the General Assembly to initiate studies 
and make recommendations for the purpose of “promoting international co- 
operation in the economic, social, cultural, educational, and health fields, and 
assisting in the realization of human rights and fundamental freedoms for all 
without distinction as to race, sex, language, or religion.”** This undertaking is 
reiterated in Article 55 of Chapter IX, which concerns international economic and 
social cooperation. The obligation which looks to “the creation of conditions of 
stability and well-being which are necessary for peaceful and friendly relations 
among nations” binds both the General Assembly and the Economic and Social 
Council®* in clearly mandatory language” to promoting “universal respect for, and 
observance of, human rights and fundamental freedoms for all without distinction 
as to race, sex, language, or religion.”** Like the General Assembly, the Economic 
and Social Council is also empowered to make recommendations to promote respect 
and “observance of” human rights,?” and to establish commissions for their pro- 
motion.”® The “basic objectives” of the trusteeship system is to “encourage respect 
for human rights” (and also to encourage, it should be noted, “recognition of the 
interdependence of the peoples of the world.”)*® Not only are the various organs 
of the United Nations thus heavily obligated to satisfy demands for human rights, but 
the member states signatory to the Charter directly bind themselves. Article 56 
provides “[A]ll members pledge themselves to take joint and separate action in 

21 U. N. Cuarter, Preamble, supra note 6. 

22 See supra note 10. 

23, N. CuarTer Art. 13 (1)(b). 

47d. Art. 60. “Responsibility for the discharge of the functions of the Organization set forth in this 
Chapter shall be vested in the General Assembly and, under the authority of the General Assembly, in 
the Economic and Social Council, which shall have for this purpose the powers set forth in Chapter X.” 

25 Id. Art. 55: “. . . The United Nations shall promote .. .” (Italics supplied.) 

267g, Art. 55. This Article along with Articles 13 and 62 was enlarged in the course of the San 
Francisco Conference to include a broader emphasis on human rights than had originally been the case 
in the provisions of the Dumbarton Oaks Proposals. See 11 Dep’r Stare BuLi. 368; REPORT TO THE 
PRESIDENT ON THE RESULTS OF THE SAN FRANCISCO CONFERENCE, Hearings before the Senate Committee 
on Foreign Relations, 79th Cong., 1st Sess. 53, 102, 105, 108, 112-20 (1945). 

The italicized words were added “to strengthen the statement by making it clear that something 
more than formal respect for the rights and freedoms in question is demanded.” GoopricH AND HaMBRo, 
op. cit. supra note 7, at 322. 

#7 U.N. Cuarrer Art. 62. 

*° Id. Art. 68. The Commission on Human Rights is one of the few commissions expressly authorized 


by the Charter. 
29 1d, Art. 76. 
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cooperation with the Organization for the achievement of the purposes set forth in 
Article 55.” These purposes it will be recalled include promoting “observance of” 
as well as general respect for human rights. 

The execution of this program finds partial expression in the Genocide Conven- 
tion,” the Universal Declaration of Human Rights,®* the currently proposed Inter- 
national Covenant of Human Rights,®? and in various suggested measures for imple- 
mentation and enforcement.** The Genocide Convention and the Declaration of 
Human Rights, the one a treaty to be ratified, the other a declaration of policy and 
public affirmation addressed to member states, were approved by the General As- 
sembly in December, 1948.34 The Convention seeks to eradicate the ultimate de- 
privation of human rights: the destruction of national, ethnical, racial, or religious 
groups “as such.”* Inspired by frightful Nazi precedents, not only is killing mem- 
bers of a group on racial or other grounds prohibited but also the imposition of 
destructive conditions of life, the prevention of births, and other measures directed 
toward group extermination are banned.*® The scope of the Convention extends to 
public officials and rulers, as well as to private individuals,*” all of whom may in 
addition to the crime of genocide be indicted for conspiracy, attempt, and complicity 
in respect to genocide, and for “incitement” of the crime.** Enforcement involves 
the undertaking by signatories to incorporate this newly devised international crime 
into domestic law,®® and to submit disputes as to interpretation, application, or ful- 
fillment to the International Court of Justice.“ Other organs of the United Nations 
—the General Assembly, the Security Council—may be called upon to consider 
action for prevention or suppression of the crime.** And it is contemplated that 
upon the establishment of an international penal tribunal persons charged with 
genocide may be brought before it, provided jurisdiction of such a court has been 
recognized by the contracting states.*? 

The Declaration, in contrast, does not purport to be an enforceable covenant, 


8° See Dep’t State Pub. No. 3416 (1949). ®1 See Dep’t State Pub. No. 3381 (1949). 

82 See REPORT OF THE FIFTH SESSION OF THE COMMISSION ON HuMAN RIGHTS TO THE ECONOMIC AND 
SociaL CouniciL, May 9-June 20, 1949, U. N. Doc. E/1371, Annex I. 

83 7g. Annex III. Various other activities of the United Nations on behalf of human rights are omitted 
from the present discussion. Such activities include among others, the work of the Sub-Commission 
on Freedom of Information and the Press; the Commission on the Status of Women; the Trusteeship 
System; the Sub-Commission on the Prevention of Discrimination and the Protection of Minorities, etc. 
For a brief survey see Untrep Nations, For FUNDAMENTAL Human Ricuts (1948), and current issues of 
Unirep Nations BULLETIN. See also REPORT OF FIFTH SESSION OF THE COMMISSION ON HuMAN RicHTs, 
supra note 32. 

®4 See U. N. Documents Nos. A/PV 179 (December 9, 1948), and A/PV 183 (December 10, 1948). 
There were no abstentions and none opposed to the Genocide Convention. A/PV 179 at 70. The Declara- 
tion was also unanimously approved, but with eight abstentions: Byelorussia, Czechoslovakia, Poland, 
Saudi Arabia, Ukraine, South Africa, Soviet Russia, Yugoslavia. A/PV 183, at 161-165. 

85 GenocipE CoNnvENTION Art. II. See generally Comment, Genocide: A Commentary on the Con- 
vention, 58 YaLE L. J. 1142 (1949). 


8° 7d. Art. II. ®7 Id. Art. IV. 8° Td. Art. IIL. 
*'ld. Axt.-V. “°ld. Art. IX. “171d. Art. VIII. 
Srild. Att. Vis 


“8 See REPORT OF THE COMMISSION ON HuMAN RIGHTS TO THE ECONOMIC AND SoclAL CouNCIL ON 
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nor is it designed to suppress a particular offense; it is a general expression of world 
policy as to civil and social rights, a policy of which the Genocide Convention is a 
striking application. It is a declaration of past achievement and future aspiration** 
and comprises the first step in the creation of an International Bill of Human Rights, 
a tripartite program to include ultimately conventions imposing international obli- 
gation for enforcement on both the domestic and international level. The product 
of compromise necessitated by wide divergence in economic resources available to 
fulfill its moral commitments*® and in emphasis with respect to relation between 
citizen and state,** the Declaration provides for three basic types of rights: civil 
liberties and political rights; economic and social rights; and international rights. 
The first of these extends to personal liberties, including among others freedom and 
security of the person, freedom of thought, religion, assembly, etc.,*7 as well as the 
political right to participate in government on an equal basis;** while the second 
category includes the right to social security, work, and choice of employment, and 
to education, leisure, and an adequate standard of living.*® The rights to nationality, 
freedom of transit, and political asylum comprise the third category.™ Limited as 
it is to moral suasion, the Declaration nevertheless occupies a powerful political 
position; it commands the attention of world public opinion. 

Of more immediate importance from a legal point of view is the Covenant, 
presently in draft form for presentation to the Economic and Social Council.™ 
Like the Charter and the Genocide Convention it is conceived as a treaty commit- 
ting signatories to specific obligations. Its substantive provisions,®* for the most 
part the same as Articles 2-20 of the Declaration,®* extend to protection of life and 
liberty,°* against torture, mutilation, and slavery; of freedom of religion and 
thought,®* of speech, assembly, and association.” The alien is protected against 
arbitrary expulsion;®® and equal protection before the law, as well as with respect 
to all rights defined by the covenant, is accorded to all.5® Imprisonment for debt is 
prohibited,” as are ex post facto laws*' and restrictions upon the movement of per- 





THE SECOND SESSION OF THE Commission, December 2-17, 1947, U. N. Doc. E/600, p. 19; Report of the 
Working Group, id. at 36, 37; Comments by United Kingdom Representative, U. N. Doc. E/CN 4/82 
Add. 9, 1948, p. 2; see Hendrick, Progress Report on Human Rights, 19 Dep’r State BuLi. 159, 160 
(1948). 

“* See Preamble, supra note 31. 

“5 See Martin, The Universal Declaration of Human Rights, 3 Worip AFFAIRS 292, 297 (1949). 

4° 7d. at 296; see Malik, International Bill of Human Rights, 5 U. N. Butt. 519, 521 (1948). 

“7 THe DECLARATION OF HumaN Ricuts, Arts. 3-20. 

48 7d, Art. 21. 4° Td. Arts, 22-29. 5° Td. Arts. 13-15. 

51 See REPORT OF THE COMMISSION ON Human Ricuts, U. N. Doc., E/1371, supra note 32. Both the 
draft Covenant and the proposals on implementation have been sent to member governments for com- 
ment, and are thereafter to be considered by the Economic and Social Council. See U. N. Doc., E/CN 
4/191, 31 May, 1949. 

52 See Part II, Draft Covenant of Human Rights. 

58 The exceptions are the right to privacy, asylum, nationality, and private property, Arts. 12, 14, 15, 
and 17 of the Declaration. 

®4 Covenant Art. 5. 55 1d. Arts. 6, 7, and 8. 5° 7d. Art. 16. 

®T 1d. Arts. 17-19. *°7d, Art. 12. 5° Id. Art. 20. 

°° 7g. Art. 10. 1 7d. Art. 14. 
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sons within a state.°? Particular emphasis is given the rights of the accused, both 
while under preliminary detention as well as in the course of subsequent trial. Such 
persons are accorded the right to a proceeding in the nature of a habeas corpus, 
notice of the charge, and a speedy termination of detention.” There is explicit pro- 
vision in the case of both civil and criminal offenses for a “fair and public trial,” the 
right to counsel, confrontation by witnesses, compulsory attendance of witnesses, and, 
finally, for the right of presumed innocence.** Signatories of this treaty—which has 
application to public officials and private individuals as well as to states*®—would 
be obligated to make these provisions part of domestic law.®® Beyond this the means 
of enforcement as an international measure is still a subject of debate within the 
Commission on Human Rights.®* Whether the Covenant is intended to be self- 
executing remains at present in doubt also.®* In this respect, as in respect to the 
general war suspension clause® and certain other provisions,”° the Covenant remains 
incomplete. 

On the details of implementation the Commission has reached agreement on only 
one—an obvious—point, namely, that states shall be permitted to initiate complaints 
for enforcement, whatever the form of implementation finally adopted.’ In the 
fifth session in May-June, 1949, the right of petition by individuals, groups, or organi- 
zations was discussed but not agreed upon, the consensus being that further study 


rid. VATE Es ld Ast. 9: S61d. Art. x3: 

Ja. Art, 2. ° Ibid. 

** The Commission has barely broached its agenda on this subject. For discussions in the Fifth Session 
of the Commission (May-June 1949), see U. N. Documents E/CN4/SR 105, E/CN4/SR 111, E/CN4/SR 
114, E/CN4/SR 115, E/CN4/SR 118, E/CN4/SR 119, E/CN4/SR 132, E/CN4/133; also E/1371 
supra note 32. 

°® See Arts. 2 and 24. No definitive text for either article has been decided upon by the Commission, 
though Art. 2 has been provisionally adopted pending completion of Part II of the Covenant. The 
American proposal that Article 2 should contain language to the effect that “The provisions of this 
Covenant shall not themselves become effective as domestic law,” was rejected by the Commission (see 
E/CN4/SR 125, 22 June 1949). As it now stands paragraph 1 of the Article 2 reads: “Each state party 
hereto undertakes to ensure to all individuals within its jurisdiction the rights defined in this Covenant. 
Where not already provided by legislative or other measures, each State undertakes, in accordance with 
its constitutional processes and in accordance with the provisions of this Covenant, to adopt within a 
reasonable time such legislative or other measures to give effect to the rights defined in this Covenant.” 
E/1371, p. 28. 

or uANts a: 

7 Concerning Part I the Commission has decided to postpone consideration of the Preamble and 
Article 1 until the completion of Part II, or until, as in the case of Article 3, implementation measures 
are considered. Articles 2 and 4 have been provisionally adopted pending completion of Part II. Dis- 
cussion of Article 17 in Part II has been postponed until the Sixth Session of the Commission, and Article 
21 until Article 17 is considered. Of Part III, only Article 23 dealing with ratification and accession has 
been completed. Numerous texts for the remaining three Articles are included in the Report of the 
Commission to the Economic and Social Council. See U. N. Document E/1371, Annex I. 

Even the substantive terms of Part II still seem in question. See Draft Resolution, under the head- 
ing “Draft International Covenant on Human Rights,” submitted by the Commission to the Council, 
requesting information on U. N. activities involving economic and social rights (Articles 22-27 of the 
Declaration) ‘for the purpose of enabling the Commission to determine what actions it should take in 
these fields... .” U.N. Document E/1371 Annex IV. 

Art. 7 which deals with prohibitions against scientific and medical experimentation has been sent for 
comment to the World Health Organization. See E/1371, Annex III p. 30. 

1, N. Doc. E/CN4/SR 114-115, E/1371, p. 15. 
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of the problem of handling such petitions was needed.” As to the requisite type 
of enforcement machinery, extensive suggestions have been made, running between 
the extremes of conservative American-British and radical Australian proposals. The 
former, excluding individual petition by providing for reference to the International 
Court of Justice,”* envisages public protest and direct negotiation by a complaining 
state, in addition to hearings and investigation by a specially appointed United Na- 
tions Committee.* The latter calls for an International Court of Human Rights.” 
At the request of the Commission, member governments are presently considering 
all alternatives of implementation, whether eventually to be effected through provision 
in the Covenant itself,"* or by appended protocol,” or through a separate convention 
as originally intended.” 

It is regrettable that in terms of content the Covenant as presently drafted falls 
far short of the promise of the Declaration. It neither guarantees participation in 
government, the sine qua non of freedom, nor stipulates any aspirations about that 
economic well-being upon which today depends the fulfillment in fact of any human 


rights. 
III 


The principal attack from within the United States upon this program of the 
United Nations has come from certain leaders of the American Bar Association, 
notably President Holman and ex-President Rix.”® Though characterized more by 


72U. N. Doc. E/CN4/SR 115, 118, 119, 132, 133; E/1371, p. 19. ; 

78 Art. 34 of the Statute of the International Court of Justice provides: “1. Only states may be 
parties in cases before the Court.” Dep’t State Pub. No. 2368, Conference Series 76. 

See U. N. Doc. E/CN4/274/Rev. 1, 31 May 1949; also the earlier Chinese-U. S. Proposal on 
Implementation which is substantially the same, though less detailed. E/CN4/145, 16 June 1948. 

™ See E/CN4/AC.1/27, 10 May 1948; also E/1371, p. 61. Other suggestions have been put for- 
ward by France: E/CN4/147, 1948; E/CN4/82/Add. 10, 1948; E/CN4/82/Add. 10/R. 1, 1949; 
E/1371 p. 70; by India: E/CN4/151 (amendment to Chinese-U. S. Proposals); E/CN4/153, 21 June 
1948; E/1371 p. 77; by Guatemala: E/CN4/293, E/1371 p. 75. See also Report of Working Group 
on Implementation E/600 p. 33 et. seq. (Dec. 1947). The conclusion drawn by Russia relative to the 
various proposals is that they seek to engender systems of international pressure; to interfere with the 
internal affairs of States in conflict with the “whole system of international public law”; and to trans- 
form disputes between individuals into disputes between States. For these reasons all the proposals are 
considered unsatisfactory. See USSR Statement, E/CN4/154, 24 June 1948; also in E/1371, p. 78. 

76 The current U. S. view. See E/CN4/SR 111. 

77 Ibid. 78 See Malik, id. at 6. 

7 Holman, “An International Bill of Rights’: Proposals Have Dangerous Implications for U. S., 34 
A.B.A.J. 984 (1948), cited hereinafter as “Holman article,” and President Holman’s Comments on Mr. 
Moskowitz's Reply, 35 A.B.AJ. 228 (1949), cited hereinafter as “Holman reply”; Rix, Human Rights 
and International Law: Effect of the Covenant Under Our Constitution, 35 A.B.AJ. 551 (1949), cited 
hereinafter as “Rix” (first delivered as an address to the annual meeting of the American Society of 
International Law in Washington on April 29, 1949). For other references to the human rights pro- 
gram see Editorial, The Declaration and the Covenant, 35 A.B.A.J. 40-41 (1949); Report of the Com- 
mittee for Peace and Law, presented to the House of Delegates of the American Bar Association, and 
comments thereon, 35 A.B.A.J. 196 (1949); Mr. Holman’s remarks in “President’s Page,” 35 A.B.A.J. 
201-202 (1949); Editorial, Wyman, Human Rights and the Declaration, 35 A.B.AJ. 406-408 (1949). See 
also Universal Human Rights, 34 Mass. L. Q. 45-84 (1949). 

The views expressed are uniform in their opposition to the program. The decision of the President 
and Board of Governors of the Association to promote a campaign of study of the proposals through 
regional meetings, study groups, and conferences—see 35 A.B.A.J. 40 (1949)—seems hardly to have 
evoked the enlightened discussion expected. 

For answer to the bar leaders see Moskowitz, Is the U. N.’s Bill of Human Rights Dangerous? A 


Reply to President Holman, 35 A.B.A.J. 283 (1949). 
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rambling fulmination and quibbling questioning than by direct assertion which 
could be controverted, this attack may be said in reasonable summary to emphasize 
three main points.°° The first charge is that the United Nations program for 
human rights is an invasion of the domestic jurisdiction of the United States and 
other nations that has nothing to do with the maintenance of peace or any other 
matter of legitimate international concern. The second is that United States’ par- 
ticipation in this program is unconstitutional and beyond the scope of the treaty 
or other federal power, since the program deals with matters more of state and local 
than of international or even national concern. The final charge is that United 
States’ participation in the program is dangerously impolitic for a variety of reasons, 
the most important of which is that the program embodies an awesome threat to 
our free-enterprise system and form of government, stemming from economic re- 
formers, professors, and Mrs. Roosevelt.** 

The “domestic jurisdiction” charge is developed in various ways. Both Mr. 
Holman® and Mr. Rix®* invoke Article 2, paragraph 7 of the United Nations 
Charter, which reads in part: “Nothing contained in the present Charter shall 
authorize the United Nations to intervene in matters which are essentially within 
the domestic jurisdiction of any state or shall require the Members to submit such 
matters to settlement under the present charter .. .”°* To bring human rights with- 
in this reservation and exclude them from international concern, Mr. Holman insists 
that “the whole purpose of the United Nations is to achieve peace” and that the 
maintenance of peace and preservation of human rights are separate problems, sug- 
gesting that neither of “the world wars were caused by the absence of an Inter- 
national Bill of Rights or primarily by subnormal or abnormal conditions in any 
country” and that at the time of launching these wars Germany “had the most ad- 
vanced social and economic program of any nation in the world.”®*° He insists 
further that the United Nations is primarily “an organization of states,” operating 
“on an international level with government meeting government,” while a “bill of 
rights, on the other hand, has nothing to do directly with the relations between 
governments; it exists primarily to define the relations between a government or 
state and the individual citizens thereof; basically it relates to internal affairs and 
not to international matters.”** In a declaration before the House of Delegates of 
the Bar Association Mr. Holman summarizes: “For the first time we have the pro- 
posals to take away from our people, their state and local government, and their 


®° If it be objected that our summary makes the bar leaders’ attack too forthright, our query is then: 
what do they mean? 

1 “We are dealing with a missionary spirit on the part of social and economic reformers to establish 
throughout the world their social and economic ideas. . . .” Holman article, 985. 

“She [Mrs. Roosevelt] and a few others, including Professor Jessup, have undertaken to bind the 
American people without their knowledge and consent.” Holman reply, 290. 

®2 Holman article, 1080, 985. 88 Rix, 618. 

®*The omitted words are: “but this principle shall not prejudice the application of enforcement 
measures under Chapter VII.” 
®5 Holman article, 985. 8° Thid. 
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national government as well, their control over the matters which have always been 
‘of domestic jurisdiction.’”*” Mr. Rix’s contribution to this point is to ride hard 
the nineteeth century canards that “international law is the law of states and their 
relations to each other, with all enforcement and negotiations in the states alone” 
and that it is inappropriate for international law to purport to concern itself with 
the relations between a nation-state and its citizens.®* He asserts that the “reserva- 
tion of domestic questions, known as Article 2 (7), is perfectly plain and concise” 
and that despite all the provisions in the United Nations Charter which call for 
“promoting, assisting, encouraging, recommending the cause of human rights,” 
there has been no “creation of any contractual liability for recognition of human 
rights by any state.”®® 

The constitutional argument is more evasive, taking the form largely of vague 
questions. Thus, Mr. Rix inquires, quite irrelevantly to any question of constitutional 
power to secure human rights, “Is there no limit to the power of Congress acting 
under a treaty except that of prohibition in the Constitution,” and, as if he were 
asking something new and unanswered, “Shall the treaty-making power be used 
as the basis for enactment of domestic legislation in the United States,” and “What 
is the effect of treaty law as domestic law of the land, as supreme law under the 
Constitution.”°° Though he is nowhere explicit about limitations on the treaty 
power or other federal power over foreign affairs, Mr. Rix quotes with approval the 
well-known address of Chief Justice Hughes which distinguishes agreements relating 
to “the conduct of our international relations” from those which do not “pertain 
to our external relations” but rather to matters “normally and appropriately” within 
“the local jurisdictions of the states,” and assumes, without halting for reflection on 
the question of fact, that “the wise words of Chief Justice Hughes” give sufficient 
answer to the question whether the treaty-making power shall be used as the basis 
for enactment of domestic legislation on human rights.®! Referring to a suggestion 
of the President’s Committee on Civil Rights that the treaty-making power might 
be so used, he finds that the “road to federal absolutism, is being made very, very 
easy.”*? Missouri v. Holland, in which Justice Holmes delivered his famous and 
statesmanlike opinion on the scope of the treaty power, is described as the case “in 
which Leviathan, with deep concern for the food supply of wild duck for a suffering 
people, blithely asserted that there is no limit in the United States to the treaty- 
making power and legislation enacted thereon unless it is prohibited by the Consti- 
tution.”** Fearing the “destruction of a cherished system of our division of powers 
of government,” Mr. Rix has this to say of the potentialities of the Genocide Con- 
vention and of the proposed Covenant on Human Rights: “. . . there may be created, 


®7 Comment by Mr. Holman before the House of Delegates of the American Bar Association, January 
31, 1949. See 35 A.B.AJ. 196 (1949). 

88 Rix, 552. 5° Id. at 618. °° Id. at 552. 

*1 Td. at 554, 618. °2 1d. at 618. °8 See infra, Section V. 
4 Td. at 554. °5 1d. at 552. 
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as law, a third body of treaty law in this country with no constitutional basis what- 
soever, of equal dignity with the Constitution, as supreme law of the land, super- 
seding all state constitutions, decisions and laws of the states covering the same sub- 
jects, and probably superior to all prior enacted laws of Congress on the subject.” 
The consequences of this “in a field which has been almost exclusive [sic] in the 
states, is so far-reaching . . . that the word revolutionary is not fully descriptive.”®” 
Mr. Holman also thinks this “dangerous.”** The problem is considered aggravated 
by Supreme Court decisions dealing with centralization of federal power, by the 
recent restrictive covenant cases, and by the lack of uniformity in state anti-discrimi- 
natory employment legislation. With respect to restrictive covenants Mr. Holman 
urges, despite the Supreme Court ruling that they are not enforceable, that “the 
United States should not subscribe to setting aside what has been long established 
and recognized as a proper restriction with respect at least to limited areas of prop- 
erty.”°® In any event Mr. Holman, apparently hopeful, suggests these cases may be 
overruled. A minor constitutional theme, much emphasized, is that in inter- 
national undertakings of this kind this country is peculiarly vulnerable since, in 
contrast with the further action required in most countries, under Article VI (2) of 
our Constitution self-executing treaties upon ratification immediately become the 
law of the land—apparently irrevocably, since “this country is not in the habit of 
ratifying treaties with the intention of repudiation.”? 

The final charge that the human rights program is dangerously impolitic for the 
United States is made explicit enough. Its general tenor, repeated over and over, 
is that the provisions of the Declaration and proposed Covenant in so far as they 
are traditional are vague and unnecessary and likely to expose us to a “Pandora’s 
box of complaints” from within and without, and in so far as they are not traditional 
are long steps toward “world-wide socialism,” if not communism.’ Thus, in 
strong isolationist vein Mr. Holman asserts that we risk “many international irrita- 
tions and provocations” from “United Nations intervention in the domestic affairs 
of nations.”2® If, he develops his theme, “the United Nations, through its own 
interpretation, is the final arbiter of what constitutes a matter of international con- 
cern then by its zpse dixit, the acts of our citizens, our courts and our public officials 
will be amenable to examination and condemnation and eventual control by the 
United Nations.”2* Worse still, “both individuals and pressure groups in other 
countries, even in Russia, could have a Roman holiday in asking American cities 
and states, and even our federal Government, for extended explanations regarding 
the observance and protection by them of so-called human rights with respect to our 
own citizens.”2°° “I leave to your imagination,” states Mr. Rix, “as to what would 


6 Td. at 554. °7 Ibid. 

°8 Holman article, 1081. °° Id. at 1079. 

100 Thid. 302 Rix, 554. See also, Holman reply, 360. 
103 Holman article, 1080, 985. Holman reply, 290. 

208 Holman article, 985. 0¢ Holman reply, 290. 


ae 1d. at 30%. 
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happen in the field of administration of municipal law if subversive elements should 
teach minorities that the field of civil rights and laws had been removed to the 
field of international law... .”"°* The introduction of the principle of individual 
as against state responsibility into international law will inevitably create “correlative 
rights and privileges . . . to an utterly unknown degree.”"’ The charge that the 
program will promote “state socialism, if not communism, throughout the world”? 
is supported by allegations that it will foster “economic and social boons, bounties 
and benefits” which encourage a “planned economy or welfare state,” that it is 
“paternalistic” and “minimizes the incentive for initiative and progress,”""° and that 
it emphasizes “rights” but not “responsibility.”""* From a view, as parochial as un- 
realistic, it is urged that foreign standards of human rights (impliedly, without 
qualification, inferior to ours) will be enforced against us to the detriment of our 
own Bill of Rights; and, conversely, that while human rights in the United States 
are God-given and inalienable, peoples abroad are not so endowed and should not 
have human rights imposed on them." One crowning non-sequitur is the argu- 
ment that omission from the Covenant of any right deemed essential, the right 
to own property for instance (a right included in the Declaration), automatically 
limits the exercise of that right in the United States.’** A prominent and recurrent 
emphasis is that we must go slow, that international law is not made “in the twin- 
kling of an eye,” that it is better to await the “evolutionary process of building cus- 
tomary law” and not use that prime instrument of international legislation, agree- 
ment, or treaty, which is described as “summary process.”""* 


IV 

The recital in Article 2(7) of the United Nations Charter that “nothing contained 
in the present Charter shall authorize the United Nations to intervene in matters 
which are essentially within the domestic jurisdiction of any state or shall require 
the Members to submit such matters to settlement under the present charter” is, 
despite the contrary allegations of the bar leaders, utterly irrelevant to any issues 
posed for either the United States or any other nation-state by the proposed Covenant 
on Human Rights and the Genocide Convention. This limitation in the Charter, 
whatever meaning may eventually be ascribed to it or whoever may eventually be 
decided to have power to interpret it,’’® is a limitation only on the organization set 


a Mix, SSA. 297 Rix, 554. 208 Holman article, 1080. 
10° Report of the Committee on Peace and Law, 35 A.B.AJ. 196 (1949). 
220 Holman article, 1080. 

422 Wyman, Human Rights and the Declaration, 35 A. B. A. J. 406, 408 (1949). 

4 Remarks of Mr. George A. Finch at the 1949 meeting of the Amercian Society of International 
Law, which will appear in the 1949 Proceedings of the Society. See also Wyman, supra note 111, at 407. 

118 Holman article, 986. 114 Rix, 551. 

115 For a brief indication of the variety of opinion on these points see LELAND M. GoopricH AND 
Epvarp Hamsro, CHARTER OF THE UNITED Nations: COMMENTARY AND DocuMENTS I10 ef seq. (rev. 
ed. 1949). 

Among the more useful discussions of Article 2(7), putting it in proper perspective, are Goodrich, 
The United Nations and Domestic Jurisdiction, 3 Int. Orc. 14 (1949); FincHAM, Domestic JURISDICTION 
(1948); Gross, Impact of the United Nations upon Domestic Jurisdiction, 18 Der’r State BULL. 259 
(1948); Comment, 47 Cor. L. Rev. 268 (1947). 
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up by the Charter and upon activities which depend upon the Charter for their 
constitutional base." The proposed Covenant on Human Rights and the Genocide 
Convention are to be mew agreements, stemming from the same nation-state power, 
“the competence attached to. sovereignty,”"*” that established the United Nations 
Charter and which remains competent to clarify or supplement the obligations 
assumed in that Charter to promote respect for and observance of human rights. 
There is nothing in the United Nations Charter or in any other international agree- 
ment or in customary international law which derogates in the slightest degree 
from the power and competence of the members of the United Nations to make 
further agreements about human rights and to establish common standards, to what- 
ever extent desired, about practices within their respective jurisdictions, “domestic” or 
otherwise.1’® The obvious and fundamental principle of customary law is well 
stated by Sir Arnold McNair: “. . . international law regards a State as being in- 
vested for international purposes with complete power—vis-a-vis another contracting 
party—to alienate or otherwise affect the rights of its nationals, both property and 
personal, and to impose liabilities upon them.”"?® More affirmatively, it is uniformly 


116 The assurances, therefore, of Mr. Stettinius that domestic questions were reserved at San Francisco— 
assurances upon which Mr. Rix heavily relies (see Rix, 618)—are irrelevant in so far as the substance of 
the Covenant and the Genocide Convention is concerned. Referring to the enlargement of the scope of 
Art. 2, paragraph 7, to cover “activities of the organization as a whole, instead of limiting it to the pacific 
settlement of disputes as had been proposed at Dumbarton Oaks,” Mr. Stettinius stated that “the possi- 
bility is now definitely excluded” that “the Economic and Social Council could interfere directly in the 
domestic economy, social structure, or cultural or educational arrangements of the member States.” 
REPORT TO THE PRESIDENT ON THE RESULTS OF THE SAN Francisco CONFERENCE, Hearings before the 
Senate Committee on Foreign Relations, 79th Cong., 1st Sess. 58 (1945). 

Compare the official remarks of Committee II/3 at San Francisco relating to the objectives of the 
Economic and Social. Council: 

“There were some misgivings that the statement of purposes now recommended implied 
that the Organization might interfere in the domestic affairs of member countries. To 
remove all possible doubt, the Committee agreed to include in its records the following 
statement: 
‘The members of Committee 3 of Commission II are are in full agreement that nothing 
contained in Chapter IX [International Economic and Social Cooperation] can be construed 
as giving authority to the Organization to intervene in the domestic affairs of member 
States.’ (Italics supplied.) 
“The Committee agreed that it was desirable to reinforce the statement of purposes 
by a pledge on the part of individual members. The precise wording of the pledge was 
extensively debated and the form finally agreed upon reads as follows: 
‘All members pledge themselves to take joint and separate action in cooperation with 
the Organization for the achievement of these purposes.’"” 8 DocuMENTs oF THE UNITED 
Nations CONFERENCE ON INTERNATIONAL ORGANIZATION, SAN FRANIcIsco, 1945 81-82 (1945). 
(Italics supplied.) 
See also the decision that it is for the Organization to “promote” human rights, but for the States to 
“protect” them, except where “rights and freedoms are grievously outraged so as to create conditions 
which threaten peace or to obstruct the application of provisions of the Charter,” when they cease to be 
the sole concern of each State. 6 id. at 705. 

117 The phrase is Oppenheim’s. 1 L. F. L. OppENHEIM, INTERNATIONAL Law 795 (Lauterpacht ed. 
1948). 

118 The general point is well developed by Charles Fahy, then Legal Adviser of the Department of 
State, in discussing comparable problems raised by the International Trade Organization Charter in 
Hearings before the Senate Committee on Finance, Part 1, 80th Cong., 1st. Sess. (1947). 

119 Arnotp D. McNair, THE Law oF TREATIES 335 (1938). Cf. OPPENHEIM, op. cit. supra note 117, 
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established by authority as high as the Permanent Court of International Justice 
that nation-states may by agreement take matters, such as nationality, out of what 
might otherwise be regarded as “domestic jurisdiction” and make them of inter- 
national concern and subject to international regulation.’ If, finally, the inspiring 
words, so many times repeated, of the United Nations Charter are not to be taken as 
sheer mockery and humbuggery of the peoples of the world, that Charter itself, with 
its clear statement of major purpose and several undertakings, must be construed, not 
as precluding member states from further concern and agreement about human 
rights, but rather as obligating them to such action. 

It cannot in fact be disguised, by any amount of reverent invocation of irrelevant 
technicalities, that the real issue posed for the United States, as for every other 
nation-state, is the policy issue: whether it should enter into new agreements of 
the type proposed.’**. The critical question in simplest terms is whether or not 
the human rights and security, in the sense of freedom to pursue all values by demo- 
cratic procedures, of the people of the United States, and of any other peoples with 
whom they identify, are sufficiently at stake to justify the United States in assuming 
obligations of the kind proposed in return for other nation-states assuming recipro- 
cal obligations. Rational answer to this question depends, not upon exercises in 





at 804. Potter, Inhibitions Upon the Treaty-Making Power of the United States, 28 Am. J. Int’: L. 456, 
463 (1934) writes: 
“, . international law bestows a plenary power of concluding -treaties upon every 

State. A priori, and in the absence of any valid restrictions of a special nature arising from 
either national or international sources, the power of the United States and of its treaty- 
making agency to conclude agreements with other states which are mutually acceptable to 
both is unlimited, in terms of either subject matter or of type of treatment for that subject 
matter to be provided in the agreement, assuming freedom from the exercise of force or 
fraud upon the negotiators at the time of concluding the treaty. Such plenary power con- 
tinues to accompany, or stand back of, and possibly exceed, the degree of treaty-making 
power purporting to be granted by the national constitution. The making of treaties by the 
states antedated the formation of modern international law, and the latter emerged as a 
result of that process, but today it is international law which sustains treaty-making, and 
that in plenary degree.” 

320 Tunis-Morocco Nationality Decrees, Permanent Court of International Justice, 1923, Publications 
of the Court, Ser. B, No. 4 (Advisory Opinon) (1923); see also German Settlers in Poland, P.C.IJ., 
Ser. B, No. 7, p. 16 (1923); Case Concerning Certain German Interests in Upper Silesia, P.C.I.J., Ser. 
A, No. 6, pp. 14, 15 (1925); Treatment of Polish Nationals . . . in Danzig Territory, P.C.I.J. Ser. Ar B, 
No. 44, p. 42. Cf. Putte C. Jessup, A MoperN Law or Nations 87 (1948). 

121 This is the issue even if one assumes, as the bar leaders insist, that Article 2(7) of the United 
Nations Charter is relevant and that for the purposes of that Article the United States is the exclusive 
judge of what is within its domestic jurisdiction. The United States must still determine what it will 
consider within its domestic jurisdiction. 

With the bar leaders’ horror of the suggestion that the interpretation of Article 2(7) may be a matter 
of international concern, may be contrasted Judge Hudson’s strictures on this same article in The World 
Court: America’s Declaration Accepting Jurisdiction, 32 A.B.A.J. 832, 835 (1932): “This text marks 
a distinct retrogression. Unlike that in the Covenant, and unlike the previous Declarations accepting 
the Permanent Court's jurisdiction, it provides no competent forum for the determination of the 
question whether a matter is essentially within the domestic jurisdiction of any state.” 

The insight and vision of earlier bar leaders with respect to the comparable problem of the juris- 
diction of the International Court are indicated in Hudson, supra; Preuss, Questions Resulting from the 
Connally Amendment, 32 A.B.AJ. 660 (1946), and Jurisdiction of World Court: Reasons for Urging a 
New American Declaration, 33 A.B.AJ. 430 (1947); Withdrawal of Connally Amendment as to the 
World Court is Urged, 34 A.B.A.J. 186, 256 (1948). 
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authoritative doctrine, but upon correct orientation in realm of fact—in the realm 
of present degrees of, and probable future trends in, interdependence among the 
peoples of the world with respect to human rights and security. Mr. Holman’s 
insistence upon the separateness of the problems of human rights and peace, with 
documentation by reference to the course of Nazi Germany, suggests a very con- 
siderable disorientation. Because of the demands, conditions, and trends indicated 
in the introductory paragraphs of this article, we prefer to take our stand with the 
great bulk of mankind—witness the general consciousness pervading not only the 
declarations of war aims and the framing of the United Nations organization and 
its subsidiaries, but also the subsequent pronouncements and practices of the United 
Nations agencies and the late frantic scrambling for regional pacts and associations— 
who see both a general, irrevocable interdependence of all peoples everywhere as to 
all values and a specific connection between the internal tyranny of nation-states 
and their external aggression.’” 

For resolution of the issue of policy thus posed for the United States and other 
nation-states, one fact at least is certain: there is nothing in the technical concept 
“domestic jurisdiction,” whether considered generally or as put forward in the 
United Nations Charter, that offers any guidance. The words “domestic jurisdic- 
tion” are neither possessed of any intrinsic or absolute meaning nor are they self- 
defining.’** Neither official: pronouncement nor practice of states has ever given 
them a very precise meaning for any purpose, much less of relevance to rational 
action about human rights in the contemporary world.’** Introduced into the 
Covenant of the League of Nations on the suggestion of American statesmen in the 
vain hope of appeasing isolationist sentiment, this “mischievous phrase” has, in the 
apt description of a distinguished critic,’*’ become a “new catchword” or verbal 
“idol” to serve the same old function that words like “sovereignty,” “independence,” 
and “state equality” have so long served. That function is much too often to put 
a stop to thought, to summarize conclusions reached on unexpressed or perhaps 
even unexamined or unconscious grounds, and to assert arbitrary refusal to negoti- 
ate or cooperate on problems regarded by other states as of common concern. When 
definition is proffered by disinterested authority, it is invariably cast in terms of 
relativity.!°* Thus, the Permanent Court in a much quoted passage asserted: “The 
question whether a certain matter is or is not solely within the jurisdiction of a 
state is essentially a relative question; it depends upon the development of inter- 


122Tt surely cannot be seriously suggested that Russia’s systematic exclusions from access to political 
power, repression of all opposition, and iron-curtain policy with respect to enlightenment have no 
bearing on her foreign policy or her peoples’ willingness to accept that policy. 

123 Cf. Preuss, The International Court of Justice, 40 Am. J. Int’L L. 720, 726 (1946). 

124 FincHAM, Op. cit. supra note 115, offers complete review. 

25 Professor James L. Brierly. His early article, from which the quotations are taken, 6 Brit. Y. B. 
Int’L L. 8 (1925), is still the most incisive analysis. For later developments see Bentwich, The Limits 
of the Domestic Jurisdiction of the State, 31 Tr. oF Grotius Society 59 (1945); Davies, Domestic 
Jurisdiction, 32 Tr. or Grotius Society 60 (1946). 

126 FINCHAM, OP. cit. supra note 115, at 40. 
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national relations.”"*7 Such definition obviously merely restates the question 
of the facts about world-wide interdependence. It may be instructive to note that 
in all the discussion that attended the framing of Article 2(7) of the United Nations 
Charter very little effort was devoted to clarifying the meaning of the limitation 
proposed for the organization. The record of San Francisco reveals (1) a design 
to extend the scope of paragraph 7 (limited in Dumbarton Oaks to the pacific 
settlement of disputes) to all the organs and activities of the United Nations, (2) a 
considerable diversity of opinion as to who should interpret the paragraph, (3) a 
belief that “essentially” is broader than the League word “solely,” and (4) some 
notion that traditional international law is too vague and antiquated to assist in 
definition; but there is practically no discussion of what in substance constitutes 
“matters essentially within the domestic jurisdiction of any state.”!°8 There is evi- 
dence indeed of deliberate intent to postpone clarification for the future development 
of practice. Thus, Mr. Dulles for the United States, in rejecting the standard of 
international law, “pointed out that international law was subject to constant change 
and therefore escaped definition,” and insisted that “it would, in any case, be difficult 
to define whether or not a given situation came within the domestic jurisdiction of 
a state.”!2° “In this era,” the official paraphrase continues, “the whole internal life 
of a country was affected by foreign conditions.” The record reads:1*” 


In summary, Mr. Dulles stressed the virtues of the principal—its breadth and its 

simplicity. The Organization in none of its branches or organs should intervene in what 
was essentially the domestic life of the member states. Moreover, this principle was 
subject to evolution. The United States had had long experience in dealing with a 
parallel problem, i.e., the relationship between the forty-eight states and the Federal 
Government. Today, the Federal Government of the United States exercised an 
authority undreamed of when the Constitution was formed, and the people of the 
United States were grateful for the simple conceptions contained in their Constitution. 
In like manner, Mr. Dulles foresaw that if the Charter contained simple and broad 
principles future generations would be thankful to the men at San Francisco who had 
drafted it. 
When Mr. Dulles had concluded, “the Chairman moved a vote of thanks” for “his 
masterly exposition” and “Mr. Evatt rose to second this motion.” Clearly “domestic 
jurisdiction” still awaits content from the realities of the contemporary world power 
process. 

Equally unenlightening for rational policy decision by the United States or others 
is the doctrinal half-truth, paraded by the bar leaders, that traditional international 
law concerns itself only with states and not with individuals. Even if it were a 
fact that traditional doctrines designed to regulate relations between nation-states in 


127 Tunis-Morocco Nationality Decrees, supra note 120. 

128 FINCHAM, Op. cit. supra note 115, at 147. See 6 DocuMENTs oF THE UNITED Nations CONFERENCE 
ON INTERNATIONAL ORGANIZATION, SAN FRANCISCO 507-513, 110-111 (1945); also REPORT TO THE Prest- 
DENT, supra note 116, at 26, 57-58. 
129 6 DocuMENTS, supra note 128, at 508. 180 Thid. 
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“an unscientific age of subsidized piracy, matchlocks, wood fires and candlelight, 
wide-open spaces, and glorification of cruel aggressive force for selfish profit”™** 
were not designed and did little to protect the individual human being, that fact 
would be of little relevance to the task of defining doctrine and creating institutions 
appropriate for protecting the individual human being in this atomic era. It is not 
questioned of course that in recent centuries nation-states have been the principal 
participants in the world power process and that by reason of habitual anthro- 
pomorphic reification such states have been made the principal addressees of the 
doctrines of international law. The fact is, however, despite all the hair-splitting 
about the “subjects” and “objects” of international law, the ultimate beneficiary of 
its doctrines has always been the individual. In eloquent castigation of the reiterated 
view that international law “is a law between states” under which “individuals 
have no rights and no personality,” Professor Frederick Dunn states:1*? “In my view, 
this particular legal fossil is highly misleading and in large degree false, and its 
continued hold on the minds of many people explains in part why international law 
is held in such ill repute by laymen today.” Referring to the common rule that 
international law is part of the law of the land, Lauterpacht praises the rule as “an 
beneficent doctrine inasmuch as it brings into prominence the fact that the obliga- 
tions of international law are, in the last resort, addressed to individual human be- 
ings.”"®3 Often quoted is the wisdom of Westlake: “the duties and rights of states 
are only the duties and rights of the men who compose them.””** Emphasis upon 
the theoretical relation of “states” to the exclusion of individuals is in fact of rela- 
tively recent origin, a product of nineteenth century positivism.** The law of 
nations of previous centuries with its roots in natural law, both Christian’®* and 
Greek, and in the jus gentium of the Roman world, gave a primary place to the indi- 
vidual, the very essence of natural law being that sense of moral justice, of “right 
reason,” which has no meaning except in terms of a heightened awareness of the 
worth of human personality."*7 Even the most casual glance at the works of Grotius 
and Pufendorf—or even Vattel—demonstrates the tremendous impact of this idea. 
Clearly it was a principal consideration in the efforts of Grotius, the accepted father 
of international law, to restore order to the troubled world of the seventeenth century. 
It is indeed only from the narrowest perspectives of international law as conceived 


181 Borrowed from Bingham, The Continental Shelf and the Marginal Belt, 40 Am. J. Int’x L. 173, 
178 (1946). 

182 Dunn, The International Rights of Individuals, Proc. AM. Soc. Int’: L. 14 (1941). Cf. Brown, 
World Law, 40 Am. J. Int’: L. 159 (1946); CHarLEs G. Fenwick, INTERNATIONAL Law 134 (3d ed. 
1948). 

188 OppENHEIM, OP. cit. supra note 117, at 21, 41. 

184 Joun WESTLAKE, COLLECTED PAPERS ON PuBLic INTERNATIONAL Law 78 (1914). 

185 Tdelson, The Law of Nations and the Individual, 30 Tr. or Grotius Society 50 (1944). 

136 For an enlargement of this orientation of Human Rights, see Jacques Marirain, THE RIGHTS OF 
MAN AnD Natura Law (1943). 

187 Idelson, supra note 135, at 51; Report of Lord Porter’s Committee on “International Law and the 
Rights of the Individual,” 31 Tr. or Grotius Society 90 (1946). 
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in the period since Bentham that an observer can claim that even theoretically only 
states, exclusive of individuals, are the subjects of international law. Apart from 
theoretical considerations, nineteenth century international law, oriented as it was to 
utilitarianism and Jaissez-faire, has in fact promoted the interests of individuals rather 
than bare relations between sovereign states. This is the import of rules regarding 
the diplomatic protection of citizens abroad, of the laws of war and of neutrality, 
and of many of the doctrines about jurisdiction.** One has, furthermore, only to 
look at the content of treaty-law to gain true perspective as to the preponderance of 
concern for the activities of men over the inter-relations of states.*° Treaty-law re- 
veals also the beginning of a trend toward an increased role for the individual in the 
procedural aspects of international law. Witness the granting of the right of indi- 
vidual access to international tribunals, such as the Central American Court of 
Justice, or the Arbitral Tribunals set up after the first World War.'*? In more re- 
cent years the myth that nation-states are the sole subjects of international law has 
received other fatal blows from the demands of a whole host of organizations—such 
as the United Nations itself, the Bank, the Fund, and UNRRA—for “personality” 
and all of its attendant rights and privileges in international doctrine and practice.’* 
It is coming more and more to be recognized that nation-states, as important as they 
are, are not the sole participants in the world power process, and that the most criti- 
cal challenge of our time is the task of devising a world law appropriate for all the 
new participants, such as international governmental organizations, transnational 
political parties, transnational private associations (cartels), and even the humble indi- 
vidual human being."*? 

Similarly without enlightenment and relevance to wise policy decision about the 
human rights agreements is that other, complementary half-truth, invoked by the 
bar leaders, that by traditional international law there can be no interference from 
any source in the relations between a nation-state and its citizens. Even if it be 
assumed that by customary international doctrine nation-states have been left largely 
free to treat their own citizens as they will, the conclusion that such states cannot 
agree, or that it is unwise for them to agree, to do otherwise is a transparent and 
arrogant non-sequitur. As the American Bar Association’s thoroughly considered 
monograph, The International Law of the Future, recites with documentation: “In- 


+88 Dunn, supra note 132, at 15. 

*8°Tt may be emphasized that all agreements which become the law of the land have very direct 
effects on the citizens of a state. 

+49 Hambro, Individuals before International Tribunals, Proc. Am. Soc. Int’. L. 28 (1941); Pxiuie 
C. Jessup, A Mopern Law or Nations 18-19 (1948); Idelson, supra note 135, at 60; eagne Personality 
in International Law, 37 Am. Pot. Sct. REV. 217 (1943). 

*41 See International Court of Justice Reparations for Injuries Suffered in the Service of the United 
Nations, Advisory Opinion: INTERNATIONAL CourT oF Justice Reports 174 (1949); Reparation for 
Injuries Suffered in the Service of the United Nations, oral statements by Kerno and Feller, United 
Nations (1949). Jenks, The Legal Personality of International Organizations, 22 Brit. Y. B. Int’y L. 11 
(1945); see also Idelson, supra note 135, at 59 and citations therein. 

142 This is a principal theme of Pxitie C. Jessup, A Mopern Law or Nations (1948), generally 
recognized as the most profound of contemporary books on its subject. 
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stances are numerous in which states have assumed obligations with respect to 
the treatment of their own nationals.”’** Wholly apart from agreément, states have 
long assumed a prerogative of humanitarian intervention “when a State renders itself 
guilty of cruelties against and persecution of its Nationals, in such a way as to deny 
their fundamental human rights and to shock the conscience of mankind.”*** Draw- 
ing upon a variety of precedents, such as “long prescribed standards for a State’s pro- 
tection of aliens within its territory,” and insisting that “nationals too should have 
the benefit of the standard which the dictates of humanity and justice impose,” the 
American Bar Association monograph, mentioned above, generalizes in Principle 2: 
“Each State has a legal duty to see that conditions prevailing within its own terri- 
tory do not menace international peace and order, and to this end it must treat its 
own population in a way which will not violate the dictates of humanity and justice 
or shock the conscience of mankind.”**® Comment explains that this “Principle 
would require of each State a minimum protection” of “all inhabitants of its terri- 
tory.”"*° A very recent precedent of world-wide renown and of potentially tre- 
mendous influence may be found in the Nuremberg Charter and Judgment."*? 
Though principally acclaimed for its imposition of duties upon the individual irre- 
spective of nation-state law, the Nuremberg precedent makes positive contribution 
to the international protection of human rights. Along with crimes against peace 
and war crimes, Article 6 of the Charter lists crimes against humanity: “Namely, 
murder, extermination, enslavement, deportation, and other inhumane acts com- 
mitted against any civilian population, before or during the war, or persecution on 
political, racial or religious grounds in execution of or in connection with any crime 
within the jurisdiction of the Tribunal, whether or not in violation of the domestic 
law of the country where perpetrated.” Though limited by the judgment of the 
Tribunal to “inhumane acts, in connection with the planning or waging of aggres- 
sive war,”!48 this concept of crimes against humanity is capable of future generaliza- 
tion. The significance of the precedent is best stated by Professor Lauterpacht: 


. . . Crimes against humanity are crimes regardless of whether they were committed 
in accordance with and in obedience to the national law of the accused. Such acts 


143 AMERICAN BaR ASSOCIATION JOURNAL, THE INTERNATIONAL LAW OF THE FuTurRE 36 (1944). A 
foreword indicates that the monograph is a product of some thirty regional conferences, inspired and 
led by Judge Hudson. Cf. Jessup, op. cit. supra note 142, at 88. 

144 OppENHEIM, OP. cit. supra note 117, at 280. Cf. 1 CHarces C. Hype, INTERNATIONAL Law 249, 
209 (2d ed. 1945) offering (at p. 211) prophetic understatement: “It is to be expected that international 
society will ultimately evince an interest in the welfare of the private individual sufficient to cause 
the law of nations to restrict the freedom of a State in the treatment of its nationals.” 

145 Supra note 143, at 35-37. 140 717. at 36. 

47 An excellent brief summary appears in INTERNATIONAL Law Commission, UNITED Nations, THE 
CHARTER AND JUDGMENT OF THE NUREMBERG TRIBUNAL (1949). 

Other contemporary rejections of the “act of state” doctrine also demonstrate that the relation between 
a state and its own citizens is not the sacrosanct citadel that some mythology suggests, Comment, 57 YALE 
L. J. 108 (1947). Note especially the acts of allied military government in setting aside Nazi expropria- 
tions. If it is possible to act after the fact to make amends, how much more rational to act before the 
event to prevent inhumanities from occurring. 

148 INTERNATIONAL Law CoMMISSION, Op. cif. supra note 147, at 68. 
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were deemed to violate the sanctity of human personality to such a degree as to make 
irrelevant reliance upon the law of the State which ordered them. To lay down that 
crimes against humanity are punishable is, therefore, to assert the existence of rights of 
man grounded in a law superior to the law of the State. Thus, upon analysis, the enact- 
ment of crimes against humanity in an international instrument signifies the acknowl- 
edgment of fundamental rights of the individual recognised by international law.1” 


The power of agreement to vary customary doctrine and impose special obligations 
upon states in the treatment of their own citizens has, as the Bar Association mono- 
graph suggests, been many times demonstrated. Among the better known examples 
are the “minorities treaties” after World War I for the protection of racial, linguistic, 
and religious groups, and the more general provisions in the peace treaties con- 
cluded since World War II, examples which are being developed in other parts of 
this symposium.’*° Mention might also be made of “an imposing array”*®? of agree- 
ments for repressing slavery and the slave trade, for promoting humane conditions 
of labor, for preventing white-slavery, for policing opium trade, for protecting 
aborigines, for safeguarding health, and so on."** The agreement we should like 
most to emphasize is, however, the United Nations Charter itself. It is simple 
anachronism to suggest that the proposed Human Rights Covenant and the Geno- 
cide Convention embody revolutionary innovation. Whatever innovation there is, 
the decisive break with all past unconcern of customary international law for human 
rights, the generalization of all the many precedents indicated above into a principle 
of positive concern, came with adoption of the Charter four years ago. “It is already 
law,” writes Ambassador Jessup in contrast to Mr. Rix, “at least for Members of the 


United Nations, that respect for human dignity and fundamental human right is 

obligatory. The duty is imposed by the Charter, a treaty to which they are parties.”*™* 
44° Tauterpacht, The Subjects of the Law of Nations, 64 L. Q. Rev. 97, 104 (1948). See also Untrep 

Nations War CriMeEs Commission, History oF THE UniTeED Nations War CriMEs CoMMISSION 174, 192 

(1948); Brand, Crimes Against Humanity and the Nuremberg Trials, 28 Ore. L. Rev. 119 (1949); 

Lowenthal, Harris, Woolsey, and Farr, The Nuremberg Verdict, 60 Harv. L. Rev. 857, 884 (1947). 
75° Articles by Mary G. Jones and Stephen Kertesz, infra. 

+52 Borrowed from OPPENHEIM, op. cit. supra note 117, at 584. 

*®2 Quincy WricHT, Human RicHTts aND WorLD OrpDER 15 (Commission to Study the Organization 
of Peace, 1942). 

For international control of atomic energy the United States has proposed a system of inspection which 
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The important point is not whether a proposed agreement interferes in the relations between a state 
and its citizens, but whether the objectives of the parties, considering the whole context in which they 
find themselves, require such interference. If it is necessary to the adequate protection of human rights 
and to security to require states to assume obligations with respect to their own citizens, such action is no 
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Similarly, Professor Lauterpacht insists that the human rights provisions of the 
Charter are not “mere embellishment of an historic document”™™ but rather consti- 
tute binding legal obligation, recognizing “fundamental rights of the individual in- 
dependent of the law of his state.” “The Charter of the United Nations is,” he writes, 
“a legal document; its language is the language of law, of international law. In 
affirming repeatedly the ‘fundamental human rights’ of the individual, it must of 
necessity be deemed to refer to legal rights—to legal rights recognized by inter- 
national law and independent of the law of the State.”®* It is, therefore, the task 
and opportunity of the proposed new agreements, not to innovate in principle, but 
to translate obligation already assumed into concrete detail in the practice of states. 

Though irrelevant to establishing the unimpaired power of nation-states to make 
new agreements about human rights, the practice of the various organs of the 
United Nations under the Charter during the past four years is relevant as evidence 
of the common consensus of mankind that all peoples everywhere are interdependent 
as to human rights and security.°* Contrary to the broad interpretation favored 





of the land, without further legislative implementation. What agreements, in the absence of a clear ex- 
pression of intent, are or are not “self-executing” under our law is still a matter of speculation and 
controversy. Dickinson, Are the Liquor Treaties Self-Executing, 20 Am. J. Int’. L. 444 (1926); Henry, 
When Is a Treaty Self-Executing, 27 Mich. L. Rev. 776 (1929). It may be observed, however, that 
a promise to promote respect for and observance of human rights and freedom is not, under common 
sense interpretation, compatible with’ insistence upon the maintenance of internal doctrines and practices 
destructive of human rights and freedom and violent opposition to all change. ‘The declarations of 
the framers of the Charter at San Francisco are, moreover, instructive. On the necessity for including 
the maintenance of human rights under the Charter, the official record states: 

“There was considerable discussion . . . of this point, with emphasis on the idea that respect for 
human rights should also be mentioned in Chapter II [“Principles,” now Chapter I] as a principle to 
be observed by all members. It was felt that if this statement were included only in Chapter I [“Pur- 
poses,” now Chapter I], it would bind only the Organization and would relieve member governments 
from the obligation to respect the fund tal freedoms of individuals within their own countries.” 

Committee I/1, 6 DocuMENTs OF THE UNITED NATIONS CONFERENCE OF INTERNATIONAL ORGANIZATION, 
San Francisco, 1945 291 (1945). (Italics supplied.) 

Four justices of the Supreme Court have, further, indicated a sense of obligation to take into account 
the policy embodied in the United Nations Charter in decisions about human rights. Justice Black, with 
whom Justice Douglas agreed, concurred in the California Alien Land Law case, Oyama v. California, 
332 U. S. 633 (1948), declaring that one of the reasons why the law is bad is that ‘we have recently 
pledged ourselves to cooperate with the United Nations to ‘promote . . . universal respect for, and 
observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, 
or religion.’ [citing the Charter, Articles 55¢ and 56] How can this nation be faithful to this inter- 
national pledge if state laws which bar land ownership and occupancy by aliens on account of race are 
permitted to be enforced?” Id. at 649-650. And in the concurring opinion of Justice Murphy, who was 
joined by Justice Rutledge: “The Alien Land Law stands as a barrier to the fulfillment of that national 
pledge. Its inconsistency with the Charter, which has been duly ratified and adopted by the United 
States, is but one more reason why the statute must be condemned.” Id. at 673. 

Compare the companion Canadian case, In re Drummond Wren, 4 D. L. R. 674 (1945). 

For telling argument that the United Nations obligations are already “the law of the land,” see Sayre, 
Shelley v. Kraemer and United Nations Law, 34 Iowa L. Rev. 1 (1948), and United Nations Law, 25 
Can. Bar. Rev. 809 (1947). 
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FERENCE, PRAGUE, 1947 13, 14-15 (1948). 
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by the bar leaders, Article 2(7) has proved little impediment to the competence of 
United Nations organs to take action in a number of situations which might from 
isolationist perspectives be regarded as involving “essentially” domestic questions.’** 
Thus, in the Spanish case in 1946 both the Security Council and the General As- 
sembly took jurisdiction of questions about the nature of the Spanish government. 
In the view of the majority of the Council the Franco regime was regarded as likely 
to endanger international peace and security within the meaning of Article 34, a 
fact that called for action by the Council under Chapter VI (Pacific Settlement of 
Disputes).1°* In reply to the objection that Article 2, paragraph 7, prohibited such 
action Dr. Evatt (an enthusiastic supporter of a broad scope for Article 2(7) at 
San Francisco)? explained: 

Then, I return to the object of the action in order to demonstrate that this matter is 
not essentially one of domestic concern. The object is to remove a danger to international 
peace and a cause of international friction... . The argument, therefore, that the United 
Nations and the Security Council or any other Members of the United Nations, cannot 


touch this matter, because it merely affects internal affairs in Spain is unsubstantial and 
should be rejected.1® 


And again: 


If the facts indicate that that. regime, by its nature, by its conduct, by its operation 
is likely to interfere with international peace and likely to be a ménace to its neighbors, 
then the existence of that regime is no longer a matter of essentially domestic juris- 
diction.1®1 ; 

The General Assembly on its part was even more emphatic. In support of a 
resolution adopted barring Spain from membership in the United Nations and 
recommending withdrawal of ambassadors, M. Alfaro of Panama stated: 


But the dogma of non-intervention has nothing to do with the great system of col- 





“Every state has the duty to treat all persons under its jurisdiction with respect for human rights and 
fundamental freedoms, without distinction as to race, sex, language, or religion.” 

Mr. Koretsky (Soviet Union) and Judge Hudson (United States) voted against the draft declaration. 
According to Sohn, The Development of International Law, 35 A.B.A.J. 688, 689 (1949): “Judge Hudson 
stated that he voted against the Draft Declaration because the provisions of its Article 6 went beyond 
the Charter of the United Nations and beyond international law at its present stage of development.” It 
may be noted that Judge Hudson stood alone on this point and be re-emphasized that, whatever existing 
doctrine, there is no doctrine to preclude states from making new agreements. 

387 See FINCHAM, Op. cit. supra note 115, at 103-140 for a convenient summary. 

158 Td, at 108-113; GooprRIcH AND HaMsRO, op. cit. supra note 115, at 115. 

159 See 6 DocuMENTs OF THE UNITED Nations CONFERENCE ON INTERNATIONAL ORGANIZATION, SAN 
Francisco, 1945 436 ef seq. (1945). Dr. Evatt is responsible for the present limitation of the exception 
within Article 2, paragraph 7, namely, that authorization of intervention by the organization in cases 
arising under Chapter VII (Action with Respect to threats to the Peace, breaches of the Peace, and acts 
of Aggression)—see the final phrase of Art. 2(7)—is limited to cases where enforcement measures under 
that Chapter are required. 

7° Journal of the Security Council No. 37 at 278, 279 (1947); quoted in FincHaM, op. cit. supra note 
115, at 110-111. 

461 17, at No. 39 at 767, quoted in FiINcHAM, op. cit. supra note 115, at 113-114. No resolution was 
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on a text. GoopricH AND HAMsro, op. cit. supra note 115, at 115. 
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lective action that we set up by the Charter at San Francisco. Arbitrary intervention 
infringes upon the principles of independence. Collective action is based on the doctrine 
of interdependence. Collective action is foreseen, authorized, and agreed upon in 
specific provisions of the Charter, and it is indispensable for the United Nations to 
exert, because without collective action we cannot have peace and security, we cannof 
promote human rights, we cannot have disarmament, we cannot make the trusteeship 
regime work, we cannot have international co-operation, we cannot accomplish any of 
the great, vital, basic principles, for which we have organized the world community of 
States..<:.'. 


To invoke Article 2, paragraph 7 of the Charter against this resolution is to miss the 
point entirely. We are not dealing here with any matter essentially within the domestic 
jurisdiction of Spain. We are making recommendations that concern only the individual 
sovereignty of the Members of the United Nations, because each nation is absolutely 
free to maintain or not to maintain ambassadors or ministers in any given country. I 
will conclude by stating that situations that are an actual or potential danger to the 
peace of the world, and constitute a continuous, notorious, grave and shocking violation 
of the most elementary human rights, are not matters essentially within the domestic 
jurisdiction of any particular State; they are essentially within international jurisdiction, 
essentially within the powers and duties of the United Nations.® 
Likewise in the South African case the General Assembly assumed its competence 
and took jurisdiction, despite the objection that alleged discriminatory treatment of 
Indian immigrants by the Union of South Africa, in respect to suffrage and land 
tenure, was a matter essentially within the domestic jurisdiction of that country2™ 
When both the form of government of a state and internal discriminations are re- 
garded as of “international concern” rather than of “domestic jurisdiction,” it needs 
no emphasis that. “domestic jurisdiction” is a concept of dwindling proportions. 
Further illustration could be offered by reference to the Greek and Indonesian 
cases.1®* Whatever the actual facts of world-wide interdependence, it is clear that 
the representatives of the peoples assembled in the United Nations regard the hu- 
man rights and security of all peoples as indivisible. It is difficult to believe that so 
many observers, from such different vantage points around the world and repre- 
senting such diverse cultures, can all be be wrong. 

Vv 

The second major charge of the bar leaders that United States’ participation in 
the United Nations program is unconstitutional as beyond the scope of the treaty 
or other federal power is equally without merit. Both Supreme Court opinion and 
the opinion of leading publicists make it clear, on the contrary, that our participa- 
tion is well within the scope of the treaty and other federal power. 

Undefined in the Constitution itself, the treaty power has always been regarded 
as sufficiently broad and expansible to cover all matters of genuine international 


162 Journal of the United Nations, No. 60, Supplement A-A/Pv/59, at 556 (1946); quoted in 
FincuamM, op. cit. supra note 115, at 138. 

168 See FINCHAM, Op. cif. supra note 115, at 117-135; Gross, Impact of the United Nations Upon 
Domestic Jurisdiction, 18 Dep’r STATE BULL. 259, 263-264 (1948). 
154 See FINCHAM, Op. cit. supra note 115, at 104-107, 114-117; Gross, supra note 163, at 262. 
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concern, under whatever conditions a changing world context may impose. No 
treaty has ever been held unconstitutional,’® and it is the general consensus that 
outside of certain wide limitations there is no subject about which a treaty may 
not be made.’® The prevailing interpretation of the several relevant clauses of 
the Constitution’®’ was most clearly expounded by the Supreme Court in a famous 
passage in Geofroy v. Riggs in 1890:'°8 


The treaty power, as expressed in the Constitution, is in terms unlimited except 
by those restraints which are found in that instrument against the action of the govern- 
ment or of its departments, and those arising from the nature of the government itself 
and of that of the States. It would not be contended that it extends so far as to authorize 
what the Constitution forbids, or a change in the character of the government or in that 
of one of the States, or a cession of any portion of the territory of the latter without its 
consent.... But with these exceptions, it is not perceived that there is any limit to the 
questions which can be adjusted touching any matter which is properly the subject of 
negotiations with a foreign country.) 


It is immediately apparent that the limitations as to agreements which seek basically 
to change the Constitution or “authorize what the Constitution forbids” are not 
relevant to the present question. Only the grossest distortion of perspectives could 
envisage the human rights program as interfering, for example, with a republican 
form of government’”® or seeking to establish a religion. The only relevant limita- 


265 See DEVLIN, THE TREATY PoweR UNDER THE CONSTITUTION OF THE UNITED SraTEs 128 §3 (1908). 

308 See Feidler and Dwan, The Extent of the Treaty-Making Power, 28 Gro. L. J. 184 (1939); Burr, 
Treaty-Making Power, 51 Proc, AM. Put. Soc’y 271 (1912); Butler, Limitations of the Treaty-Making 
Power of the United States in Matters Coming Within the Jurisdiction of the States, 23 Proc. AM. Soc’y 
Int’L L. 176 (1929); Hughes, id. at 194; Boyd, The Expanding Treaty-Power, 6 N.C. L. Rev. 428 (1928); 
Lenoir, Treaties and the Supreme Court, 1 U. or Cut. L. Rev. 602 (1934); Kuhn, The Treaty-Making 
Power and the Reserved Sovereignty of the States, 7 Cor. L. Rev. 172 (1907); Magnusson, Our Member- 
ship in the United Nations and the Federal Treaty-Power Under the Constitution, 34 Va. L. Rev. 137 
(1948); Hudson, The Treaty-Making Power of the United States in Connection with the Manufacture of 
Arms and Ammunition, 28 Am. J. Int’, L. 736 (1934); Epwarp S. Corwin, THE ConsTITUTION AND 
Worip ORGANIZATION (1944); NaTionaL Supremacy Versus StaTeE Power (1913); ToTaL War AND 
THE CONSTITUTION c. 4 (1947); 1 W. W. WiLLoucHsy, THE ConstiTuTIONAL Law oF THE UNITED STATES 
§215 (1910); 2 JosEpH Story, COMMENTARIES ON THE CONSTITUTION OF THE UNITED States §1508 (3rd 
ed. 1858); ABRAHAM WEINFELD, Lazsor TREATIES AND Lasor Compacts (1937); 2 CHarces H. But ier, 
TREATY-MAKING PowER OF THE UNITED STATES (1902); 2 CHas. C. Hype, INTERNATIONAL Law, CHIEFLY 
AS INTERPRETED AND APPLIED BY THE UNITED STATES 1391 (2d rev. ed. 1945). 

Legislation enacted pursuant to the treaty-power and co-extensive with it is covered by the same rule. 
Where a treaty is validly made “there can be no question whether the subsequent legislation to carry out 
the treaty is constitutional.” Feidler and Dwan, supra-note 166, at 197; see Anderson, Extent and Limi- 
tations of the Treaty Power, 1 AM. J. Int’: L. 636, 657 (1907); Missouri v. Holland, 252 U. S. 416, 432 
(1920); Neely v. Henkel, 180 U. S. 109 (1901). 

167 The important grants of power are of course Art. II, Sec. 2, Par. 2, which reads: 

“He [the President] shall have the power, by and with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators present concur...” and Art. VI, Par. 2, which reads: 

“This Constitution, and the laws of the United States which shall be made in pursuance thereof, and 
all treaties made, or which shall be made, under the authority of the United States, shall be the Supreme 
law of the land; and the judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding.” 

268 133 U. S. 258 (1890) (Treaty of 1853 with France permitting aliens to inherit property, held 
superior to contrary law of Maryland, which was applicable in the District of Columbia where case arose). 

269 17, at 267. 

179 Butler, Limitations of the Treaty-Making Power of the United States in Matters Coming Within 
the Jurisdiction of the States, 23 Proc. Am. Soc. Int’. L. 176, 178 (1929). 
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tion (beyond the safeguards of the Fifth Amendment, to be discussed below) is that 
which limits the subject matter of a treaty to questions “that properly pertain to 


our foreign relations.” Chief Justice Hughes expressed this point succinctly: 


It seems to me that, whatever doubt there may originally have been or may yet linger 
in some minds in regard to the scope of the treaty-making power, so far as it relates to 
the external concerns of the nation there is no question for discussion. I think it per- 
fectly idle to consider that the Supreme Court would ever hold that any treaty made in 
a constitutional manner in relation to external concerns of the nation is beyond the 
power of the sovereignty of the United States or invalid under the Constitution of the 
United States where no express prohibition of the Constitution has been violated.1" 


The still leading case on the scope of the treaty power is Missouri v. Holland,‘ hold- 
ing that the treaty power may be extended even beyond the limits of the powers 
expressly delegated to the Congress, when those powers are too narrowly construed 
to permit effective action on matters of national interest and international concern. 
The decision in this case sustained an act of Congress, adopted under the “necessary 
and proper” clause, to implement a treaty made with Great Britain for the pro- 
tection of migratory birds traveling between the United States and Canada. Two 
lower courts had held unconstitutional an earlier act of Congress, not in aid of a 
treaty but designed to secure the same end.’* Speaking for the Court, Justice 
Holmes said: 


’ 


Whether the two cases cited were decided rightly or not they cannot be accepted 
as a test of the treaty power. Acts of Congress are the supreme law of the land only 
when made in pursuance of the Constitution, while treaties are declared to be so when 
made under the authority of the United States. It is open to question whether the 
authority of the United States means more than the formal acts prescribed to make the 
convention. We do not mean to imply that there are no qualifications to the treaty- 
making power; but they must be ascertained in a different way. It is obvious that there 
may be matters of the sharpest exigency for the national well being that an act of 
Congress could not deal with but that a treaty followed by such an act could, and it is 
not lightly to be assumed that, in matters requiring national action, “a power which 
must belong to and somewhere reside in every civilized government” is not to be 
found. ... [W]hen we are dealing with words that also are a constituent act, like the 
Constitution of the United States, we must realize that they have called into life a being 
the development of which could not have been foreseen completely by the most gifted of 
its begetters. It was enough for them to realize or to hope that they had created an 

173 Santovincenzo v. Egan, 284 U. S. 30, 40 (1931). Cf. Asakura v. Seattle, 265 U. S. 332, 341 
(1923); Holden v. Joy, 17 Wall. 211, 243 (U. S. 1872). 

172 Hughes, supra note 166, at 194. (Italics supplied.) For other authorities adhering to the same 
view see: Epwarp S. Corwin, NATIONAL SUPREMACY VeERsUs STATE PoweER (1913); Burr, supra note 
166, at 285. Judge Hudson states: 

“. . . it is essential that within very wide limits the Government of the United States should have 
power to do by treaty what is thought to be for the interests of the United States, and no construction 
of the Constitution which would deprive it of such power is to be tolerated.” 

Hudson, supra, note 166, at 738. 

178 552 U. S. 416 (1920). 

174 See United States v. McCullagh, 221 Fed. 288 (D. Kan. 1915); United States v. Shauver, 214 Fed. 
154 (E. D. Ark. 1914). 
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organism; it has taken a century and has cost their successors much sweat and blood to 
prove that they created a nation. The case before us must be considered in the light of 
our whole experience and not merely in that of what was said a hundred years ago. The 
treaty in question does not contravene any prohibitory words to be found in the Consti- 
tution. The only question is whether it is forbidden by some invisible radiation from 
the general terms of the Tenth Amendment. We must consider what this country has 
become in deciding what that Amendment has reserved. ... No doubt the great body 
of private relations usually fall within the control of the State, but a treaty may override 
its power.... Here a national interest of very nearly the first magnitude is involved. 
It can be protected only by national action in concert with that of another power.!7 
What is of “external” or “international” concern, it may be added, need not be ex- 
clusively so. In many instances, if not in most, there is a concurrence of interest 
which has both domestic and foreign application. Local matters can, as in the 
Holland case they did, become as Hughes suggests “so related to international mat- 
ters that an international regulation could not appropriately succeed without em- 
bracing local affairs as well.””* 

It may reasonably be assumed that what are matters of international concern for 
determining the scope of the treaty power is in the last analysis a question, not of 
derivation from authoritative doctrine, but of fact and of contemporary fact. The 
concern of the peoples of the world for human rights and the international char- 
acter of such rights for the purposes of international law have already been sufficient- 
ly demonstrated. Nothing in the context of the creation of our Constitution or in 
the subsequent history of our constitutional development offers any barrier to the 
conclusion that human rights are equally of international concern for exercise of 
the treaty power. The constitutional framers plainly foresaw the possibilities of 
unanticipated development in the scope of the treaty power, as Madison’s reluctance 
to specify its content shows: 

The object of treaties is the regulation of intercourse with foreign nations and is external. 
I do not think it possible to enumerate all the cases in which such external regulations 
would be necessary. Would it be right to define all the cases in which Congress could 
exercise this authority? The definition might and probably would be defective. They 
might be restrained by such a definition from exercising the authority where it could 
be essential to the interest and safety of the community. It is most safe, therefore, to 
leave it to be exercised as contingencies may arise.1™ 

It is both certain that the framers could not have foreseen as the subject of treaties 
such items as patents, copyrights, health, drugs, labor relations, commercial aviation, 
armaments, and a host of matters which have become questions of international con- 
cern since 1787,!8 and equally clear from Madison’s remarks that they did not see 
“external” matters as a fixed and unalterable category. And if this category was not 


#75 252 U. S. 416, 433-434, 435 (1920). 

17° Hughes, supra note 166, at 195; see also Feidler and Dwan, supra note 166, at 195. 

477 3 Exriorr’s DeBaTes 514 (2d. ed. 1836-1866) (Italics supplied); see Deviin, op. cit. supra note 
165, at 128. 

178 See WEINFELD, Op. cit supra note 166, at 25; also Comment, Treaties and the Constitution: Alien 
Property Rights, 37 Cor. L. Rev. 1361 (1937). 
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intended to be fixed, and has not proved to be so in practice, “then it is obvious” 
as one authority points out “that the limits of the [treaty] power are coeval and 
coterminous with the increasing and expanding nature of the relations between 
nations.”"" In the face of world problems and interdependences involving every 
aspect of human activity to a degree unimagined even a few years ago, it seems 
unreal and foolish—even dangerous—to rest any question of fact or policy on a view 
which holds that the migration of birds can be a matter of international concern, 
but that the liberty and welfare of human beings cannot. 

It is now generally agreed, as indicated by Justice Holmes in Missouri v. Hol- 
land,®° that the scope of the treaty power is in no way limited by the powers other- 
wise reserved by the Constitution to the states or by any “invisible radiation from 
the general terms of the Tenth Amendment.”*** On no point have the Supreme 
Court and leading authorities been more emphatic. “The powers of the states .. . 
set no limit to the treaty-making power.”"®? The celebrated case of Ware v. Hyl- 
ton,'®3 which held the Treaty of Peace with Great Britain in 1783 paramount to a 
Virginia statute dischatging debts due British subjects, speaks with unusual authority 
since one of the justices had been a member of the Federal Convention and another 
of a State Convention adopting the Federal Constitution."** Speaking for the Court 
Justice Chase laid down the rule which with only inconsequential deviation’ has 
continued to the present day: 

It seems to me that treaties made by congress according to the confederation, were 
superior to the laws of the States; because the confederation made them obligatory on all 
the States... . 

[But] if doubts could exist before the establishment of the present national govern- 
ment, they must be entirely removed by the sixth article of the constitution which pro- 
vides “that all treaties made or which shall be made under the authority of the United 
States, shall be the supreme law of the land... .” It is the declared will of the people 
of the United States that every treaty made by the authority of the United States shall 


be superior to the constitution and laws of any individual state; and their will alone is to 
decide.186 


The subjects covered in application of this principle have repeatedly extended to 
matters ordinarily left to regulation by the states. In addition to abrogation of 
debts in the case just mentioned these include: title to land,!®* escheat and inheri- 


7 Boyd, supra note 166 at 441. 18° Supra note 173. 163 12. at 434. 
382 Epwarp S. Corwin, THE ConstiruTion AND Wuat Ir Means Topay 101 (roth ed. 1948). 
188 3 Dall. 199 (U. S. 1796). Cf. Clarke v. Harwood, 3 Dall. 343 (U. S. 1797). 

184 These were Justice Wilson and Justice Iredell. See Butler, supra note 170, at 179. 

185 Arising from concern for slave-holding interests, the doctrine that the scope of the treaty-power 
could not extend to matters reserved to the states, was put forward as dicta by Chief Justice Taney in 
Provost v. Greneaux, 19 How. 1 (U. S. 1856) (treaty with France held intended not to supersede 
Louisiana state succession tax law). See Epwarp S. Corwin, THE ConsTITUTION AND Wortp OrcANIzA- 
TION 13-14 (1944); 2 WILLOUGHBY, op. cit. supra note 166, secs. 213-215. For authority overruling this 
decision see cases cited infra note 188. Cf. 2 WiLLouGHBY, secs, 214-215. 

186 3 Dall. 199, at 236, 237 (U. S. 1796). 

187 Fairfax’s Devisee v. Hunter’s Lessee, 7 Cranch 603 (U. S. 1813) (involving title under Virginia 
law as opposed to Treaty of 1794 with Great Britain). Cf. Hughes v. Edwards, 9 Wheat. 489, 496 (U. S. 
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tance,!®* statute of limitations,!®® local taxation,!®° administration of alien estates,’ 
prohibition against employment of foreign labor,’®? and the limitation of pawn- 
brokerage to citizens.’®* Nor is the predilection for national supremacy confined 
to federal courts. State courts also have presented and rejected the states-rights 
argument.!®* The contention that most of these subjects have involved aliens and 
thus form a particular category of state-supervised activity has little merit in the 
face of Missouri v. Holland, which made applicable to American citizens regula- 
tions respecting the preservation of birds. And there is no need to suppose the end 
of this development has been reached. Many years ago Professor Borchard observed: 

It is within the power of the federal government by treaty to remove from state 
control any matter which may become the subject of negotiation with a foreign govern- 
ment. With the continued drawing together of the world by increased facilities for 
travel and communication, the subjects of common interest which require international 
regulation will continue to grow in extent and variety. Uniformity of legislation by 
withdrawal from state legislative control of such subjects as marriage and divorce, labor 
legislation, the ownership and inheritance of property, and all matters affecting aliens 
would be possible by the exertion of the necessary federal treaty power.1%¢ 


Only the narrowest perspective could except the human rights program from the 
scope otherwise so broadly conceived. 

Coming explicitly to the Tenth Amendment, it is clear that this famous consti- 
tutional truism imposes no limit on the treaty power. Nowhere in the constitutional 
debates, either federal or state, is there any indication that such limitation was con- 
templated. As Burr points out: 

The very language of the amendment would seem to establish this fact. What are the 


powers reserved to the States thereby? “The powers” first, says the amendment, “not 
delegated to the United States,” and second, adds the amendment, not “prohibited by it” 





1824) (Kentucky statute barring alien land holding); Society for the Propagation of the Gospel v. New 
Haven, 8 Wheat. 464 (U. S. 1823). See for these and the following cases, notes infra 188-193, Feidler 
and Dwan, supra note 166; ABRAHAM WEINFELD, LaBor TREATIES AND LasBor Compacts 14 et seq. 
(1937); Kuhn, supra note 166. 

#88 Chirac v. Chirac, 2 Wheat. 259 (U. S. 1817) (Maryland escheat law abrogated by treaty with 
France); Hauenstein v. Lynham, 100 U. S. 483 (1879) (common law and statutory law of Virginia 
overruled by Swiss Treaty of 1850); Santovincenzo v. Egan, 284 U. S. 30 (1931) (treaty with Persia 
and New York escheat law). 

18° Hopkirk v. Bell, 3 Cranch 454 (U. S. 1806) (Virginia statute of limitations). 

29° Neilsen v. Johnson, 279 U. S. 47 (1929) (1826 Treaty with Denmark superior to Iowa tax law). 

191 These are the consular cases. See e.g., In re Faltosini, 67 N. Y. Supp. 1119 (1900); In re 
Lobrasciano, 77 N. Y. Supp. 1040 (1902); Wyman v. McEvoy, 191 Mass. 276, 77 N. E. 379 (1906). 
See Kuhn, supra note 166, at 180. For a more recent discussion of the cases see Comment, Treaties and 
the Constitution: Alien Property Rights, 37 Cor. L. Rev. 1361 (1937). Cf. Rocca v. Thompson, 223 
U. S. 317, 330-331 (1912), holding that although it was within the power of-the national government 
to confer the exclusive right of administration of alien intestate estates on consuls,’ the words of a particu- 
lar treaty might not require the contravention of state law. See Comment, supra, at 1367-1368. 

192 Baker v. City of Portland, 2 Fed. Cas. 472, No. 777 (C. C. D. Ore. 1879). 

198 Asakura v. Seattle, 265 U. S. 332 (1924) (involving treaty of 1911 with Japan). 

194 Especially Opel v. Shoup, 100 Iowa 407, 420 (1896); see Kuhn, supra note 166, at 180, n. 1. 

195 Supra note 173. 

2°6 Comment, Treaty-Making Power as Support for Federal Legislation, 29 Yate L. J. 445, 449 
(1920). 
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[the Constitution] to the States. Now, by the Constitution the power to make treaties 
is specifically granted to the Federal government in the Second Section of the Second 
Article, and specifically prohibited to the States by the Tenth Section of the First 
Article. ... The reserved rights of the States are necessarily and by virtue of the very 
words of the Tenth Amendment, those rights which remain after the grant, first, of the 
treaty-making power, and second, of the power of Congress to legislate upon certain 
subjects. The Tenth Amendment, therefore, leaves the treaty-making power of the 
United States unaltered and precisely as granted by the Constitution.1®* 


The cases, already referred to, holding treaties superior to state law confirm this 


position. If, as has been held, the Tenth Amendment is merely “declaratory” and 


of no effect as to a bar to broad congressional powers under the commerce clause,'®® 


it has even less cause to be revived in order to cut down the treaty power. The 
conclusion is thus inevitable: the Amendment is wholly immaterial, both as to the 
provisions of treaties themselves and to the legislation supplementing them.’ 

The wisdom of the conclusion that state power does not restrict treaty power 
is demonstrated by a glance at the alternative. “Were it true,” it is suggested, “that 
the United States could not enter into treaties affecting matters understood to be 
generally reserved to the States . . . the result would be an intolerable restriction upon 
the power of a sovereign nation.”°° The United States would not in fact be 
sovereign in the sense of having real power to protect itsclf in world affairs, a point 
which Justice Holmes emphasized in Missouri v. Holland in urging that “it is 
not lightly to be assumed that, in matters requiring national action, ‘a power which 
must belong to and somewhere reside in every civilized government’ is not to be 
found.”? 

It is, if possible, even more firmly established that the scope of the treaty power 
is not limited by the powers otherwise delegated by the Constitution to the whole 
Congress. Though the treaty-power and the delegated and inherent powers of 
Congress frequently refer to the same events in our international affairs they are 
concurrent, not conflicting.” It is suggested by Professor Corwin that the power 


297 Burr, supra note 166, at 362-363. 

18 Speaking for the Court in United States v. Darby, 312 U. S. 100, 124 (1940), which overruled 
Hammer v. Dagenhart, 247 U. S. 251 (1918), Justice Stone stated: 

“The amendment states but a truism that all is retained which has not been surrendered. There is 
nothing in the history of its adoption to suggest that it was more than declaratory of the relationship be- 
tween the national and state governments as it has been established by the constitution before the 
amendment or that its purpose was other than to allay fears that the new national government might 
seek to exercise powers not granted, and that the states might not be able to exercise fully their 
reserved powers. . . . From the beginning and for many years the amendment has been construed 
‘ as not depriving the national government of authority to resort to all means for the exercise of a granted 

power which are appropriate and plainly adopted to the permitted end.” 
See Feller, The Tenth Amendment Retires, 27 A. B. A. J. 223 (1941); Comment, 37 Cox. L. Rev. 
- 1361, 1362 (1937). 
19° See note 166 supra. 209 Note, 33 Har Rev. 281, 287 (1919). 
201 552 U. S. 416, 433 (1920). For further comment on this point pwarp S. Corwin, THE 
ConsTITUTION AND WorLD ORGANIZATION 14-15 (1944); Hughes, supra note 166, at 194; Butler, supra 
note 170, at 178. 
202 See Burr, supra note 166, at 306; Kuhn, supra note 166, at 183; 5 Jon B. Moore, INTERNATIONAL 
Law Dicesr 164 (1906). The cases are collected in ABRAHAM WEINFELD, LaBor TREATIES AND LaBoR 
Compacts 25 ef seq. (1937). j 
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to appropriate money and possibly to incorporate territory are exceptions.”* But 
with that question we need not concern ourselves here, neither problem having rele- 
vance to the human rights program. It is sufficient to note that treaties have dealt 
again and again with subjects otherwise delegated to Congress. Witness, for example, 
the array of agreements, which might otherwise be regulated under the commerce 
power, affecting customs duties and regulating commerce.?* Treaties have also 
extended to copyrights, naval armament, and taxation, each of which equally com- 
ports with a specifically granted congressional power. That there is no conflict is 
evidenced in the unquestioned rule of law that treaties may supersede prior con- 
gressional acts. On this point it was stated in Foster v. Neilson,?® a case involving 
the validity of the Spanish grants in West Florida and the effect to be given to the 
Treaty of 1819 with Spain: “Our constitution declares a treaty to be the law of the 
land. It is, consequently, to be regarded in Courts of Justice as equivalent to an act 
of the legislature, whenever it operates of itself without the aid of any legislative 
provision.”*°" This is not to say that the converse is not also true, that an act of 
Congress of later date may not override, from the point of view of domestic law, the 
provisions of a treaty.7°° But this fact is irrelevant to the question of limitation of 
the treaty power; it is only concerned with the termination of individual rights 
cteated by treaty and, moreover, as to that termination extends only to the internal 
domestic effectiveness, since no congressional act can abrogate a treaty in terms of 
international obligation?” It has no bearing on the scope of subjects which a treaty 
may embrace, nor on the international effectiveness of such a treaty. Speaking of 
the Chinese Exclusion case,*!° which concerned just such an abrogation by act of 
Congress of the Treaty of 188: with China, Burr remarks: 

Yet nowhere creeps in a suggestion that the provisions of the treaties with China dealing 


with and regulating commerce and immigration, are ineffective as laws; indeed, the 
cases are suffused with the light of the contrary assumption and constitute direct and 


208 Epwarp S. Corwin, Nationa, SupreMAcy Versus STATE PowER 9-13 (1913). 

2°¢ Cf. Commercial aviation, trade-marks, agriculture, trade in dangerous drugs, traffic in women, 
to list a few. See WEINFELD, op. cit. supra note 166, at 5; Corwin, op. cit. supra note 203, at 11, and 
cases therein cited: McDougal and Lans, Treaties and Congressional-Executive or Presidential Agreements: 
Interchangeable Instruments of National Policy, 54 Yate L. J. 180, 273-278 (1945). On this point Burr 
remarks: 

“Inasmuch as the Supreme Court has spoken so often, so uniformly, so positively, upon the question 
discussed in the preceding cases, it would seem almost a work of super-erogation to inquire how many 
treaties have been made regulating commerce, and put into effect without any act of Congress.” Burr, 
supra note 166, at 322. 

905 See WEINFELD, Op. cit. supra note 166, at 5, 30. 

206 > Pet. 253 (U. S. 1829). 

9°7 Id. at 314. 

208 Two Hundred and Seven Half Pound Papers of Smoking Tobacco, etc. v. United States, 11 Wall. 
616 (U. S. 1870); Whitney v. Robertson, 124 U. S. 190 (1887); Edye v. Robertson, 112 U. S. 423 
(1884). 

89° See Riesenfeld, The Power of Congress and the President in International Relations: Three Recent 
Supreme Court Decisions, 25 Ca.ir. L. Rev. 643, 656-661 (1937). Compare Jones, Constitutional Limita- 
tions on the Treaty-Making Power, 35 Am. J. Int’. L. 462 (1941), which deals with the international 
aspects of the problem. 

#10 Chae Clan Ping v. United States, 130 U. S. 581 (1888). 
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positive decisions recognizing and establishing the efficacy of treaty provisions propriore 
vigore.”11 

From the preponderance of cases in this vein and of like authoritative opinions it is 
clear that congressional powers impose no constitutional bar to the protection of 
human rights through the treaty power. 

A very good case can indeed be made for the converse proposition that the treaty 
power imposes no limits on the powers of the whole Congress and that there exists 
through a combination of the powers of the Congress and the President a plenary 
federal power over foreign affairs which offers a procedure, completely interchange- 
able with and alternative to the treaty, for the making and implementation of inter- 
national agreements.”!” It is not disputed today that the President has exclusive 
control over the actual conduct of all negotiations with other nations and that he 
is the appropriate authority to make final utterance of an agreement as the inter- 
national obligation of the United States.?** It is likewise clear that the whole Con- 
gress has wide powers, granted by the express terms of the Constitution and exercised 
in hundreds of instances since the beginning of our history, to frame policies to guide 
the President in his conduct of negotiations and to validate agreements negotiated by 
him as the law of the land.?"* 

The Congress has broad powers “to . . . provide for the common defense and 
general welfare of the United States,”?!> “to regulate commerce with foreign nations, 
and among the several States,”*® to define and punish . . . offenses against the 
"217 “tq declare war,”)® “ 
and proper for carrying into execution the foregoing powers, and all other powers 
vested by this constitution in the Government of the United States, or in any depart- 


law of nations, to make all laws which shall be necessary 


211 Burr, supra note 166, at 318. 

*12For 250 pages of documentation of the general point, see McDougal and Lans, Treaties and 
Congressional-Executive or Presidential Agreements: Interchangeable Instruments of National Policy, 
54 YALE L. J. 181, 534 (1945). See also Epwarp S. Corwin, THE ConsTITUTION AND WorLD OrGANIZA- 
TION 8 (1944); Wattace M. McCture, INTERNATIONAL ExeEcuTIVE AGREEMENTS; Democratic Pro- 
CEDURE UNDER THE CONSTITUTION OF THE UNITED States (1941); Wright, The United States and Inter- 
national Agreements, 38 Am. J. InT’L L. 341 (1944); Dickey, Our Treaty Procedure Versus Our Foreign 
Policies, 25 ForEIGN AFFAIRS I (1947). 

#18 McDougal and Lans, supra note 212, at 244 et seq.; Wright, supra note 212, at 355. 

214 McDougal and Lans, supra note 212, at 238 et seq.; Hackworth, Legal Aspects of the Trade Agree- 
ments of 1934, 21 A. B. A. J. 570 (1935). 

181, S. Consr. Art. I, §8, par. 1. 

16 17, par. 3. It may be noted that the Supreme Court did not hold in Missouri v. Holland, supra 
note 173, that the commerce power did not extend to regulating the flight of birds. It assumed the point 
arguendo, Justice Holmes’ dictum that the treaty power might extend beyond the scope of the powers 
expressly delegated to the Congress was uttered before the Court had officially declared the Tenth Amend- 
ment a truism for all purposes, before the Court had reverted to the early broad interpretations of 
the commerce power, and before the doctrine of “inherent powers” had received its present broad 
- application to agreements other than treaties. It is not to be expected that future courts will regard a 
dictum uttered in such a context as imposing any serious limit on the powers of the Congress. For dis- 
cussion, see McDougal and Lans, supra note 212 at 285. 

*17 Tq. par. 10. 
218 7d. par. 11. 
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ment or officer thereof,”*!° and, hence, to implement the Bill-of-Rights*’” amend- 


ments to the Constitution; and these powers are coming to be more and more 
broadly construed as the exigencies of the nation require. Thus, the war power is 
held not restricted to “the winning of victories in the field and the repulse of enemy 
forces,” but to extend to “every matter so related to war as substantially to affect its 
conduct and progress.””*. Embracing the daily intricacies of the national economy, 
this power has been invoked to sustain as late as in 1948 the Housing and Rent Act 
of 1947 on the ground that war does not end with the cessation of hostilities. Simi- 
larly, the Supreme Court, in Justice Murphy’s words, now insists “that the federal 
commerce power is as broad as the needs of the nation” and that it cannot “deny 
that Congress can effectively deal with problems concerning the welfare of the 
national economy.”*** The foreign commerce clause shares this broad construction 
and has been held to sustain tariff duties which could not be upheld under the tax 
power. Speaking for a unanimous court in this case, University of Illinois v. 
United States?** Justice Hughes commented: “In international relations and with 
respect to foreign intercourse and trade, the people of the United States act through 
a single government with unified and adequate national power.”?** The power of 
Congress to control aliens, though not a specifically delegated power, charts the same 
course. In Fong Yue Ting v. United States,?** Justice Gray upheld deportation of 
aliens at the option of Congress saying: 

The United States are a sovereign and independent nation, and are vested by the Consti- 
tution with the entire control of international relations, and with all the powers of gov- 


ernment necessary to maintain that control and make it effective. The only government 
of this country, which other nations recognize or treat with, is the Government of the 


Union . . .26 


And more recently a Pennsylvania statute which sought to regulate aliens was 
held unconstitutional, as a violation of the principle of supremacy.?27 “The 
supremacy of the national power,” said Justice Black for the Court, “in the general 
field of foreign affairs, including power over immigration, naturalization and de- 
portation, is made clear by the Constitution, was pointed out by the authors of 
The Federalist in 1787, and has since been given continuous recognition by this 
Court.”??8 

Supplementing these powers of the Congress, the powers of the President as “the 
Executive,”*”® as “the Commander-in-Chief of the the Army and Navy,”™° etc., 


21° 77, par. 18. 

220 For the broad federal powers over civil rights and liberties which can be used to authorize inter- 
national agreements see infra, Section VI. THe Presipent’s CoMMITTEE ON Civit RicHTs, To SECURE 
TuesE RicHts 107 (1947) offers a survey of the relevant constitutional powers. 

#21 Chief Justice Stone for the Court in Hirabayashi v. United States, 320 U. S. 81, 93 (1942). 

222 American Power and Light Co. v. S. E. C., 329 U. S. 90, 103 (1946). 


228 289 U. S. 48 (1933). 224 Tq, at 59. 
#25 r49 U. S. 698 (1893). $917. at 711. 
#27 Hines v. Davidowitz, 312 U. S. 52 (1940). 228 1d, at 62. 


#29, S. Const. Art. II, §1, par. 1. 28° Td, §II, par. 1. 
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and as agent for Congress, make up a full complement of powers adequate to 
deal with all phases of international life. Independent of Congress, the President 
may negotiate agreements with foreign nations within the scope of his own delegated 


powers,”** while as agent for Congress, under its powers as recited above, it has 


been customary for the President since 1792 to negotiate international agreements on 
a great range of important topics of ever increasing variety.°? How far the powers 
of the President alone extend, it is not necessary to speculate; it is sufficient for present 
purposes that the powers of Congress when conjoined with those of the President 
are plenary. 

To augment the express powers of the Congress and the President, to close any 
conceivable gaps, and hence to insure the plenary character of these powers in any 
eventuality, there is available a well-established doctrine, the doctrine of “inherent 
powers” in international affairs, which “has had a long and honorable history of 
effective work in the national interest,”*** and which in one form or another is 
subscribed to by most commentators on the Constitution.%* The most famous re- 
cent exposition of this doctrine is that of Justice Sutherland, speaking for the Court, 
in United States v. Curtiss-Wright Corporation.° Upholding the power of the 
President to impose by proclamation, pursuant to a Joint Resolution of Congress, an 


embargo on the shipment of arms, Justice Sutherland clarified the difference be- 


tween federal powers in the domestic and in the international field, saying:**™ 


The two classes of powers are. different, both in respect of their origin and their 
nature. The broad statement that the Federal government can exercise no powers except 
those specifically enumerated in the Constitution, and such implied powers as are neces- 
sary and proper to carry into effect the enumerated powers, is categorically true only in 
respect of our internal affairs. . . . 

It results that the investment of the Federal government with the powers of external 
sovereignty did not depend upon the affirmative grants of the Constitution. The powers 


281 See McDougal and Lans, supra note 212, at 246-252. Cf. United States v. Belmont, 301 U. S. 
324 (1937). 

282 See B. Altman & Co. v. United States, 224 U. S. 583 (1912); Field v. Clark, 143 U. S. 649 (1892); 
Hampton and Co. v. United States, 276 U. S. 394 (1928). McDougal and Lans, supra note 212, at 252- 
254, 273 et seq. In addition to commercial agreements some of the subjects covered are acquisition of 
territory, settlement of international claims, adherence to international organizations (see I. L. O., Uni- 
versal Postal Unions, International Penal Prison Commission, UNRRA, Bretton Woods, etc.), and inter- 
national financial and war debt agreements. Id. at 261-263, 278-282. 

288 McDougal and Lans, supra note 212, at 255. 

If it be suggested that this completely comprehensive power of the Federal Government over foreign 
affairs can exhaust itself through the treaty power, Professor Corwin in THe ConstiruTIoN AND WorLD 
ORGANIZATION 19 (1944) answers: 

“As a matter of history the notion of the indefinite scope of the treaty-making power is itself reflective 
of the concept of the National Government's plenary powers in the field of foreign relation and was not 
always conceded in earlier days.” 

84 For the semantic equivalence of doctrines of “implied powers” and “constructive powers,” with 
citation to various authorities, see McDougal and Lans, supra note 212, at 256 et seq. See also Epwarp S. 
Corwin, THE COoNsTITUTION AND WorLD ORGANIZATION 17-20 (1944), THE PRESIDENT, OFFICE AND 
Powers 209-211 (3rd rev. ed. 1948); Culp, Executive Power in Emergencies, 31 Micu. L. Rev. 1162 
(1931). 


285 599 U. S. 304 (1936). 2858 77, at 318. 
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to declare and wage war, to conclude peace, to make treaties, to maintain diplomatic 
relations with other sovereignties, if they had never been mentioned in the Constitution, 
would have vested in the Federal government as necessary concomitants of nationality. 
Neither the Constitution nor the laws passed in pursuance of it have any force in foreign 
territory unless in respect of our own citizens .. . ; and operations of the national in such 
territory must be governed by treaties, international understandings and compacts, and 
the principles of international law. As a member of the family of nations, the right and 
power of the United States in that field are equal to the right and power of the other 
members of the international family. Otherwise, the United States is not completely 
sovereign. The power to acquire territory by discovery and occupation, (Jones v. United 
States, 137 U. S. 202, 212), the power to expel undesirable aliens (Fong Yue Ting v. 
United States, 149 U. S. 698, 705 et seq.), the power to make such international agree- 
ments as do not constitute treaties in the constitutional sense (Altman & Co. v. United 
States, 224 U. S. 583, 600, 601; Crandall, Treaties, Their Making and Enforcement, 2d 
ed., p. 102 and note 1), none of which is expressly affirmed by the Constitution, never- 
theless exist as inherently inseparable from the conception of nationality. 


From this decision and others it is clear that neither the doctrine of enumerated 
powers nor the separation of powers**® doctrine has the slightest force in impeding 
the comprehensive and effective cooperation of the President and Congress in the 
field of international relations.?%* 

In the light of these facts, it may be concluded that the United States has a 
choice of procedural alternatives—treaty or congressional-executive agreement, and 
each fully competent—for implementing its participation in the human rights pro- 
gram. As emphasized by Professor Garner, Reporter for the Harvard Research 
Draft of the Law of Treaties, any particular choice between these alternatives is “a 
matter of practical convenience or political expediency rather than of constitutional 
law.” “If the procedure of treaty regulation proves ineffective in a particular case 
because of the constitutional impediment relative to ratification,” writes Professor 
Garner, “there is no reason of constitutional or international law why recourse to 
the easier alternative of legislative action cannot be had, if the President and a 


286 Epwarp S. Corwin, THE CONSTITUTION AND WorLD ORGANIZATION 23 (1944); Riesenfeld, supra 
note 209, at 674-675. 

*871t should be noted that congressional-executive agreements are effective as the “law of the land” 
and have the same overriding effects as treaties in respect to state law. This is true even of Presidential 
agreements. For distinguished authority see United States v. Belmont, 301 U. S. 324 (1937); United 
States v. Pink, 315 U. S. 203 (1942). Justice Sutherland for the Court declared in the earlier case: 

“Plainly, the external powers of the United States are to be exercised without regard 
to state laws or policies. The supremacy of a treaty in this respect has been recognized from 
the beginning. ... In respect of all international negotiations and compacts, and in respect 
of our foreign relations generally, state lines disappear. As to such purposes the State of 
New York does not exist. Within the field of its powers, whatever the United States right- 
fully undertakes, it necessarily has warrant to consummate. And when judicial authority 
is invoked in aid of such consummation, state constitutions, state laws, and state policies 
are irrelevant to the inquiry and decision. It is inconceivable that any of them can be 
interposed as an obstacle to the effective operation of a federal constitutional power.” 


Id. at 331-32. This language is quoted with approval by Justice Douglas in the Pink case, supra, at 223. 
For succinct summary of this point see United States v. PinkR—A Re-appraisal, 48 Cox. L. Rev. 890, 896-7 


(1948). 
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majority of the two Houses of Congress so desire, as has been done with success on 
various occasions in the past.”?** 

To establish that federal power over foreign affairs, whether exercised by treaty 
or congressional-executive agreement, is ample to implement an effective covenant 
on human rights, it is not necessary to establish, as the bar leaders demand, that this 
power is limitless. So long as the Supreme Court sits, honors the Fifth Amend- 
ment, and is able to make its decrees effective, the tyranny they fear is illusory. The 
safeguards of the Fifth Amendment and the other Bill-of-Rights provisions, stand 
unquestionably in the way of abuse of power over foreign affairs. While it is true 
that there has never been a square holding that the Fifth Amendment, or other 
prohibitions of the Constitution, are applicable to the substantive provisions of a 
treaty,”°° the dicta are relentlessly consistent,”4° and the consensus of opinion”*! un- 
flagging, in affirming this proposition. “Resting upon the fundamental grounds 
that it [the Fifth Amendment] does,” comments Professor Corwin, “it may be 
confidently claimed as establishing the limits, not merely of congressional power, 
but of the treaty-power as well, whenever it impinges upon private rights.”**? It is 
this restriction which unquestionably gives substance to the constantly reiterated 
prohibition against treaties authorizing “what the Constitution forbids.”*** What 
applies to treaties is equally applicable to congressional-executive agreements.™* 
There is nothing in either the decision or opinion in the recent, much-mooted case 


*88 Garner, Acts and Joint Resolutions of Congress as Substitutes for Treaties, 29 Am. J. Int’: L. 482, 
488 (1935). 

The special problems that would be involved in our adherence to an International Court of Human 
Rights can be resolved when, and if, the occasion arises. ‘There is considerable opinion that such a 
court would not offer the best technical means of implementation. H. Laurerpacut, Human Ricurs, 
THE CHARTER OF THE UNITED NATIONS, AND THE INTERNATIONAL BILL OF THE RiGHTs OF MAN (1945); and 
PRELIMINARY REPORT TO INTERNATIONAL Law AssocIATION, BrussELs CONFERENCE (1948). If, however, 
such a court should be decided upon, the constitutional difficulties do not appear insuperable. See 
Wright, Treaties and the Constitutional Separation of Powers in the United States, 12 Am. J. Int’. L. 
64, 85-90 (1918); Comment, 58 Yate L. J. 1142, 1155 (1949). 

239 Henry ROTTsCHAEFER, HANDBOOK OF AMERICAN CONSTITUTIONAL Law 385 (1939); WEINFIELD, 
op. cit. supra note 166, at 31. 

24° Geofroy v. Riggs, 133 U. S. 258, 267 (1890): 

“It would not be contended that it [the treaty-power] extends so far as to authorize what the Consti- 
tution forbids . . .” 

Asakura v. Seattle, 265 U. S. 332, 341 (1924): 

“. . . it [the treaty-power] does not extend so far as to authorize what the Constitution forbids . . .” 
See also Cherokee Tobacco v. United States, 11 Wall. 616 (U. S. 1870); Browne v. Duchesne, 19 How. 
183, 197 (U. S. 1856); Doe v. Braden, 16 How. 635, 656 (U. S. 1853); Downes v. Bidwell, 182 U. S. 
244, 370 (1901). But cf. Ware v. Hylton, 3 Dall. 199 (U. S. 1796). On this point the case is probably 
dubious law today. See Witcarp B. Cowes, TREATIES AND CONSTITUTIONAL Law: Property INTER- 
FERENCES AND Due Process oF Law (1941), a definitive work which reviews all the cases and literature 
and thoroughly establishes the conclusions expressed in our text. 

2415 BuTLER, op. cit. supra note 166, Section 442; CowLes, op. cit. supra note 240; 1 WiLLoucHsy, 
op. cit. supra note 166, Sec. 219; WEINFELD, Labor Treaties and the Due Process Clause, 6 Broox. L. Rev. 
338 (1937). 

242 Conwin, NATIONAL SUPREMACY, Op. cit. supra note 166, at 17. 

243 See note 240 supra. 

244 See Guaranty Trust Co. v. United States, 304 U. S. 126, 143 (1937); United States v. Curtiss- 
Wright Corp., 299 U. S. 304, 320 (1936). 
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of United States v. Pink?*® to support a contrary conclusion. The ground for the 
decision in that case, which concerned the effect of an executive agreement between 
President Roosevelt and Litvinov, assigning the New York assets of a Russian in- 
surance company to the United States, was that under the facts—all American 
creditors of the insurance company having been satisfied prior to suit by the United 
States—the Federal Government could in the interest of protecting general creditors 
of Russia in the United States be permitted to give itself priority over foreign credi- 
tors without doing violence to the Fifth Amendment. The opinion of the Court, 
by Justice Douglas, clearly assumed that the Fifth Amendment was applicable (“To 
be sure, aliens as well as citizens are entitled to the protection of the Fifth Amend- 
ment”), but urged that the Federal Government was no more barred by the terms 
of that Amendment from securing priority for itself and its nationals over foreign 
creditors than states were precluded from similar preference under the Fourteenth 
Amendment. Despite the sad plight of foreign creditors of expropriated Russian 
corporations, there is no doubt that the great protections of the Constitution remain 
for residents of the United States, citizen and alien. 

Legislation implementing treaties has, moreover, been categorically declared sub- 
ject to the Fifth Amendment. It is ironic that a decision upholding slavery needs 
be invoked to support a program for human rights. Nonetheless, in the Dred 
Scott**" case the issue was the constitutionality of the “Missouri Compromise,” an 
act which pursuant to Article III of the Treaty of Cession of Louisiana™* abolished 
slavery (Missouri excepted) in the Louisiana Purchase area. In striking down this 
act Chief Justice Taney held that the taking of property in slaves without just com- 
pensation was a violation of the Fifth Amendment. It is not to be expected that 
the Court would today do less in the cause of freedom. 

The final constitutional charge of the bar leaders that the United States is 
peculiarly vulnerable in international undertakings about human rights, because, 
unlike in many countries, its treaties if intended to be self-executing, are self-exe- 
cuting as laws of the land,?*° is inconsequential. Even assuming that there is any 
danger in reaffirmation through international agreement of our respect for funda- 

245 315 U. S. 203 (1942). 

246 Td, at 228; see Comment, supra note 237, at 897-899. 

*47 Scott v. Sanford, 19 How. 393, 446-454 (U. S. 1857). 

248 See CowLEs, op. cit. supra note 240, at 159-176. 

24° Briggs, in THE Law or Nations: Cases, DocuMENTS, AND NoTEs 432 (1938), cites a surprising 
number of countries as in accord with the United States. He writes: 

“In many states the constitution or constitutional practice stipulates that international law—or at least 
treaties—are the law of the land. This is the practice of the United States, Switzerland, France and 
Belgium (with qualifications), Holland, Spain, Germany (Art. 4 of the Constitution of 1919), Austria, 
Estonia, Egypt, Argentina, many South American States, and possibly others.” 

The British practice which requires an act of the executive plus approval of Parliament to make an 
agreement the law of the land, if it brings any changes, is in fact not too different from United States 
practice which requires an act of the executive plus, for agreements beyond the scope of the President's 


own power, the approval of the Senate or of the whole Congress. See Francis O. Witcox, THe Ratiri- 
CATION OF INTERNATIONAL CONVENTIONS 78 (1935). 
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mental human rights, several remedies are ready to hand. The agreement can by its 
terms be made effective internally in this country only when other states similarly 
implement it; or reservation in such terms can be attached to our ratification; or 
assuming we accept immediate obligation and bad faith develops in other countries, 
the Congress can promptly abrogate any internal obligation. In the case of bad faith 
by other countries, well-hallowed doctrines of international law, such as rebus sic 
stantibus’™ and abrogation for failure of performance, are available to discharge even 
any international obligation we may have assumed. 


VI 


From the perspective of centuries necessary to realistic appraisal of the United 
Nations human rights program, it is obvious not only that it is not impolitic for the 
United States to participate in that program but that it would be most impolitic 
for the United States to fail to assume the leadership that world events have 
thrust upon it. The human rights program is but an integral and indispensable part 
of a total program designed to preserve peace and to maintain a free society for. as 
many as possible of the peoples of the world—a program supported by the whole 
free world and today the principal concern of our national policy and national 
effort.”*- So far from being a product or hallmark of totalitarianism or statism of 
any kind, human rights guarantees, even when supplemented by concern for that 


°59 See BricGs, op. cit. supra note 249, at 477 et seq. with citations. For the practice, legality, and 
technique of reservations, see WiLcox, op. cit. supra note 249, at 47; 5 GREEN H. Hackwortn, DicEst oF 
INTERNATIONAL Law 101 (1943); Harvarp RESEARCH IN INTERNATIONAL Law, Law oF TREATIES 843 
(1935); Davip H. MILLER, RESERVATIONS IN TREATIES (1919). 

*°1 It is significant that the Russian response to the human rights program has been marked by 
caution only comparable to that of the American bar leaders. The Declaration was found “acceptable” 
on the whole, but also “unsatisfactory” because among other reasons it contained no machinery for 
enforcement. See U. N. Document E/800, 1948, pp. 29, 30. Yet the consistent Russian position during 
the 1949 Session of the Human Rights Commission was that no enforcement of Human Rights on the 
international level could be tolerated. In supporting this rigid and legalistic conception of “sovereignty,” 
Mr. Pavlov has insisted before the Commission that Article 2 paragraph 7 of the Charter’ would be 
violated if any other course were taken. See U. N. Documents E/CN4/111, 10 June, 1949; id./114, 16 
June 1949. See also Soviet Statement on Implementation Members, E/CN4/154, 24 June 1948, in which 
all the draft proposals submitted for implementation of human rights were rejected. In a vein all too 
familiar, the Soviet objection reads: 

“. . It [the Soviet Delegation] notes that all these drafts and proposals interpret imple- 
mentation to mean not a system of measures for ensuring that human rights are implemented 
and guaranteed in every country by the State and society, but rather, a system of inter- 
national methods of pressure to be exercised through special organs established for this 
purpose (e.g. an international court, international committee or a United Nations public 
prosecutor, etc.), and intended to force individual States to take particular steps connected 
with execution of the Convention on Human Rights. 

“Tt is clear, therefore, that such ‘implementation’ may become a means of interfering in 
the internal affairs of a State party to the Convention, and of undermining the sovereignty 
and independence of particular States... .” 

For earlier Soviet views and analysis of Soviet law see Hazard, The Soviet Union and a World Bill of 
Rights, 47 Cov. L. Rev. 1095 (1947). 

It is not to be expected that the Soviets will subscribe to many of the political rights regarded by 
the West as indispensable to freedom. To the extent, however, that they will agree to an authoritative 
formulation of rights that free peoples cherish, there is so much gain. To the extent that they refuse to 
agree, the lines between the objectives of the Soviets and other peoples are only more clearly drawn. 
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economic opportunity without which no rights can be secure,”” are a product of 
our own liberal revolution and are indispensable to a free society. The basic element 
in any human rights guarantee is the presumption of private choice and the in- 
sistence that, in so far as is compatible with the best interests of the community as a 
whole, private choice be protected against coercion of any kind, from any possible 
source, governmental or otherwise. It is this emphasis upon private choice in all 
aspects of life which distinguishes a free society from totalitarianisms which rely 
and depend upon dictation, coercion, and violence. The greatest single issue before 
the world today is whether a society which emphasizes private choice as opposed to 
external dictation can survive. In an unorganized world faced with possible annihi- 
lation, it is a grave question whether the centuries-long trend from a coercive, caste, 
and immobile society toward a more and more perfectly realized democracy can be 
continued, or must give way to precipitous descent into the closed society of garrison- 
prison states, dominated by a new caste specializing in violence. 

It should need no emphasis that one condition of the survival of a free society is a 
vision, fortified with reasonable hopes of fulfillment, by the peoples of the world 
of what a free society can offer. Loyalties that are not indissolubly tied to democracy 
can be captured by totalitarianism. It is not suggested that a human rights program 
alone can embody all the conditions necessary to preserve peace and a free society in 
the contemporary world. The total conditions of peace and a free society must in- 
clude the creation of institutions and a production and distribution of values ade- 
quate to take account of all the world-wide interdependences described above.?™ 
In terms of institutions, this means a sufficient organization of world-wide com- 
munity coercion to maintain freedom from violence and aggression and to “pro- 
vide a framework of policy and regulation which will permit the peoples of 
the world to pursue all their values by peaceful procedures.””* In terms of values, 
it means both a certain concentration and certain dispersal of power and “a certain 
balance of income and wealth, a lack of discrimination for reasons irrelevant to 
capacity under respect, a flow of realistic information under enlightenment, less 
destructive personality formation under character, a growing common standard of 
right under rectitude,” and so on.” The indispensable function among these con- 
ditions of a human rights program, with its enshrinement of the “deep historic ex- 


252 That human rights are incomplete without opportunity for economic freedom is now axiomatic. 
Thus Becker, in developing the principal theme of a brilliant book, MopeERN Democracy (1941) writes 
(at p. 62): 

“What the average man now needs is the opportunity to acquire by his own effort in 

an occupation for which he is fitted, the economic security which is essential to decent and 

independent living.” 
More famous is Anatole France’s reference to “‘the majestic equality of the laws, which forbid rich and 
poor alike to sleep under the bridges, to beg in the streets, and to steal their bread.” Quoted in CHaRLEs 
E. MERRIAM, SysTEMATIC Po.itics 55 (1945). For excellent expositions, see Tawney, Equatity (1931), 
and the essays by Woodward and Carr in University of Denver, FounpATIONs FoR Woritp ORDER 
(1949). 
288 For development see McDougal, The Role of Law in World Politics, 20 Miss. L. J. 254 (1949). 
$54 1, at 277. 955 Td, at 278. 
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perience” and “moral sense of mankind”?®* into world constitutional doctrine, should 


be clear. Its function is to clarify the values of the people of the world in terms 
of the values of a free society, to reinforce their expectations that they can best maxi- 
mize their own personal values in such society, to cement their loyalties to such 
society, to promote that consensus with respect to democratic values which will 
reduce to the minimum the need to use coercion to compel lawless dissenters, to 
further the increasing identifications of free peoples with all other free peoples, and 
in general to predispose the peoples of the world to the creation of the institutions 
necessary to survival in this atomic era.”** To recapitulate in detail the promise of 
such a program in terms of all of man’s basic values—in providing the access to 
political power upon which freedom and peace depend, in promoting the flow of 
enlightenment necessary to sustain democratic processes, in establishing the equality 
necessary for recognition of common merit as a human being and special merit as 
an individual, and so on—is certainly here superfluous.”** 

To most men of good will it is obvious that the United States has peculiar 
responsibilities of leadership in the human rights program, not only in aid of its 
own survival but, because of its paramount power position among free peoples, also 
in aid of the survival of all such peoples. It is common knowledge that since World 
War II the United States has been singularly inept in formulating a comprehensive 
and positive moral doctriné behind which the free people of the world can unite. 
In Persuade or Perish, a book too little read, a distinguished writer convincingly 


256 FY, LAUTERPACHT, PRELIMINARY REPORT TO INTERNATIONAL LAw ASSOCIATION, BRUSSELS CONFER- 
ENCE 27 (1948) (Memo U. N. Document E/CN4/89, 1948). 

*°7 For itemization of some of the beneficent effects of earlier human rights declarations, see 
Tawney, Equatity 134 et seq. (1931). 

A leap from the premise that since some treaties have been regarded as mere “scraps of paper” to 
the conclusion that any principle, enshrined in great state papers or constitutional documents, must be 
futile and without effects on the world power process, involves a very considerable underestimation of 
the role that authoritatively formulated principle can be made to play in the affairs of men. 

A similar fallacy underlies the repeated suggestion that human rights stem from some source higher 
than government and that not only can government do little to secure them but also any effort by 
government to secure them is likely to endanger them. To recognize that devotion to human rights 
has many justifications—religious, natural law, and other—rooted deep in man’s nature, it is not 
necessary to ignore that such rights often get scant protection in fact if they do not have government 
or centralized community coercion behind them. One wonders whether the opponents of the United 
Nations program regard the Bill-of-Rights provisions in our own Constitution as superfluous and why, 
in contradiction of their premises, they shudder for the fate of any rights that may be omitted from 
the United Nations program. Men have always sought to secure their rights by that formulation of 
principle and balancing of power which we call government; the alternative to government is anarchy 
and rule by private violence. To fail to distinguish the moral justifications for rights from the realities 
of the power necessary to protect them is simple, and perhaps suicidal, intellectual confusion. 

258 Tt will be observed that the case we make is not so much for the latest draft of the proposed 
Covenant on Human Rights, though we think it good so far as it goes, as for the kind of Covenant 
that the United States should establish as its goal. It is our judgment after detailed analysis, recital 
of which is not necessary to our present purposes, of both the Genocide Convention and the draft 
Covenant on Human Rights, that they in no way change, but rather re-enunciate, standards which we 
have professed in this country since the Civil War. Hence any criticism we might make of the con- 
tent of the proposed agreements would be, not for their inclusions, but for their omissions—for their 
failure to incorporate, and perhaps even to raise, more of the standards which we and other free 
peoples profess to honor and to regard as necessary for survival. 
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urges that “it is hardly an exaggeration that we must persuade or perish,””® that we 
must produce a positive, world-encompassing faith or find ourselves isolated even 
from other free peoples. The human rights program offers us an opportunity, un- 
paralleled in its potentialities, to assume and give concreteness to the moral leader- 
ship incumbent upon us.?*° 

So much misconception is abroad, it may bear emphasis that participation by the 
United States in this United Nations program for securing human rights imports 
no revolutionary changes in our form of government, increases no dangers of 
federal absolutism, and shifts no real power from the states to the Federal Govern- 
ment that the course of events has not already shifted.*** The truth is that the social 
and economic, and hence constitutional, structure of the United States has had ne 
immunity from the forces that have made for interdependence in the world at large. 
The same forces that operate to make the world one, operate even more intensely 
to make this nation one, not only as to foreign affairs and domestic economy, but 
as to all values: the degree of democracy in participation in power processes; the 
sanctity, freedom from arbitrary restraint, and well-being of the individual human 
being; the free flow of enlightenment; and so on. For several decades this national 
unity and interdependence in fact have found expression at an accelerating tempo in 
our formal constitutional doctrine. Concomitant with the expansion of federal 
power through interpretation of the commerce and other clauses,” has come a 
striking increase of federal supervision over civil rights and liberties.2** More and 


259 Wattace CARROL, PERSUADE oR PeERIsH 389 (1948). 

°° The fear, so dramatically emphasized by the bar leaders, that the United States might by entering 
into new agreements expose itself to a losing battle of mutual recriminations with the Russians is idle. 
Our practices are not so vulnerable as such fear implies; such a battle is possible under the present 
United Nations Charter and is going on; and there is no reason to assume that our own diplomats 
would be disadvantaged by having a new set of premises, assuming that the Russians subscribe, for 
inquiring into some of the obscurities of Russian practice. The newspapers have indeed been ‘filled 
recently with stories about some questions of slave labor and of violations of human rights in Russian 
satellite countries. More positively we have, as indicated above, in the symbols of freedom, democracy, 
and equality instruments of potentially tremendous power for capturing and holding the loyalties of 
peoples; to leave these symbols to the exploitation of others, who in fact make a mockery of them 
by denying access to the very values that make them meaningful, can only be folly. Our national 
concern must be, not so much for Russian criticism, as for what the rest of the world really, and should 
deservedly, think of us. In the words of the President’s Committee on Civil Rights, To Secure THESE 
Ricuts 148 (1947): “The United States is not so strong, the final triumph of the democratic ideal is 
not so inevitable that we can ignore what the world thinks of us or our record.” 

261 “The advance of federal power, however much we may regret,” one writer observes, “seems to 
have been in the main as inevitable as the advance of science which produced it.” Green, The Supreme 
Court, the Bill of Rights and the States, 97 U. or Pa. L. Rev. 608, 615 (1949). 

202 See Green, supra note 261, at 614-615; Fellman, Recent Tendencies in Civil Liberties, Decisions 
of the Supreme Court, 34 Corn. L. Q. 331, 332 (1949). 

263 For notable articles among many on this subject, see Lusky, Minority Rights and the Public 
Interest, 52 YaLe L. J. 1 (1942); Berger, The Supreme Court and Group Discrimination Since 1937, 
49 Cor. L. Rev. 201 (1949); Green, supra note 261; Green, The Bill of Rights, The Fourteenth Amend- 
ment and the Supreme Court, 46 Micu. L. Rev. 869 (1948); Fellman, supra note 262; Bosky and Picker- 
ing, Federal Restrictions on State Criminal Procedure, 13 U. or Cut. L. Rev. 266 (1946); Comment, The 
Adamson Case: A Study in Constitutional Technique, 56 Yare L. J. 268 (1949). See also for more 
general surveys of the problem: Mitton R. Konvitz, THe Constitution anp Civit Ricuts (1947); 
Rosert K. Carr, FepERAL ProrecTIon oF Civit RicHTs: Quest For A Sworp (1947); and Fraenkel, 
The Federal Civil Rights Law, 31 Minn. L. Rev. 301 (1947). 
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more the Supreme Court has conceived and established itself, under a great variety 
of constitutional provisions, as a unifying and norm-setting agency for the entire 
nation.** The national interest that this development continue, with legislative 
support, has been demonstrated by many observers and is the official platform of 
both major political parties. The same considerations that make human rights 
of world-wide concern as among nations apply, with all the added intensity of the 
forces operating for national interdependence, to make such rights of nation-wide 
concern for our people. 

To dispel fears of novelty in the human rights program, the trend in decision 
by the Supreme Court to establish national standards may be indicated in detail. 
The chief vehicle for development has been the Fourteenth Amendment, expanded 
both in its application to parties and in the scope of rights protected. The criterion 
of what constitutes “state” action in the application of this Amendment has been 
progressively broadened, culminating in decisions finding “state” action in un- 
authorized acts of state officials,” in determinations of political parties,’ 
clusions from company towns,” and in the enforcement of restrictive covenants by 
state courts.%® The scope of the Fourteenth Amendment as applied against the 
states has been widened notably also through incorporation, beginning in 1927, of all 
the political activity freedoms of the First Amendment (freedom of speech, press, 
assembly) as well as freedom of religion and freedom to petition Congress for 
redress of grievances.”° Moreover, the area of freedoms outside the First Amend- 


in ex- 


#°4 An illuminating discussion of this process is to be found in Lusky, supra note 263, especially 
at 13-21. See also Hamilton and Braden, The Special Competence of the Supreme Court, 50 Yaz L. J. 
1319, 1349 (1941). 

*°5 Republican Party Platform, June 22, 1948; Democratic Party Platform, July 14, 1948. 

Among the better statements of the national interest are Lusky, supra note 263; Tom C. CLARK AND 
Pritip B, PERLMAN, PREJUDICE AND Property (1948), the brief for the United States as Amicus Curiae 
in Shelley v. Kraemer, 334 U. S. 1 (1948); Report oF THE PREsIDENT’s CoMITTEE ON Civit RicHTs, 
To Secure THEsE RicHts (1947). For some reflection of the prevailing public concern for these 
questions, see the extensive list of organizations which filed briefs Amicus Curiae in the Shelley case, 
supra; Ming, Racial Restrictions and the Fourteenth Amendment: The Restrictive Covenant Cases, 16 
U. or Cur. L. Rev. 203, 205 n. 6 (1949). 

Lusky, supra note 263 at 18-19, after detailed consideration of many aspects of national interest 
summarizes: 

“The justification for Federal intervention in the field is therefore clear. There is a national interest 
not only in preserving a form of government in which men can control their own destinies, but in 
enabling the common man to see its advantages and know its feasibility. It is an interest in quelling 
doubts as to the practical efficacy of our system to accomplish essential justice. It is an interest in pre- 
venting deviations from our national ideal, even in local government, because deviations create such 
doubts. In short, it is an interest in making a belief in our system a part of the American creed.” 

266 Screws v. United States, 325 U. S. 91 (1945). See Konvitz, op. cit. supra note 263, at 49-90; 
Carr, op. cit. supra note 263, at 112-114. 

207 Smith v. Allwright, 321 U. S. 649 (1944); Elmore v. Rice, 72 F. Supp. 516 (E. D. S. C. 1947), 
aff'd 165 F. 2d, 387 (C. C. A. 4th 1947), cert. denied, 333 U. S. 875 (1948). For a comprehensive 
treatment of “‘state” action see Hale, Rights Under the Fourteenth and Fifteenth Amendments Against 
Injuries Inflicted by Private Individuals, 6 Law. Guitp Rev. 627 (1946). 

268 Marsh v. State of Alabama, 326 U. S. 501 (1946). 

26° Shelley v. Kraemer and McGee v. Sipes, 334 U. S. 1 (1948). See Ming, Racial Restrictions and 
the Fourteenth Amendment: The Restrictive Covenant Cases, 16 U. or Cut. L. Rev. 203 (1949). 

270 Free Speech and Press: Gitlow v. People of New York, 268 U. S. 652 (1924) (dictum); Fiske 
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ment and not yet enforceable against the states is visibly contracting. Indication of 
the trend is the continuing debate launched in the Adamson case concerning the 
“incorporation” in toto of the Bill of Rights into the due process clause of the Four- 
teenth Amendment. Justice Black, joined by three other Justices,?"? wrote a chal- 
lenging dissent in that case and demonstrated with a compelling array of facts the 
unmistakable intention of the sponsors of the Fourteenth Amendment to make the 
Bill of Rights applicable through it to the states.2"* The majority, on the other 
hand, felt impelled to favor the “fair trial” rule which in effect confines strict pro- 
tection of the privilege against self-incrimination (or any other appropriate safe- 
guard of the Bill of Rights), through “incorporation” into the Fourteenth Amend- 
ment of the Fifth or other corresponding Bill-of-Rights Amendments, to those cases 
in which failure to enforce a Bill-of-Rights prohibition “would be lacking in funda- 
mental fairness, shocking to the universal sense of justice.”*** Nevertheless, the in- 
corporation rule was again advanced in a concurring opinion by Justice Rutledge in 
In re Oliver,” a case holding Michigan’s one man jury system responsible for viola- 
tion of the requirement of a public trial.?"* While the “fair trial” rule is never an 
absolute bar to a selective incorporation—case by case—or independent determina- 
tion of the rights of the suspect, accused and convicted,” it nevertheless obscures the 
extent to and certainty with which Fourth, Fifth, Sixth, and Eighth Amendment 





v. Kansas, 274 U. S. 380 (1927) (square holding). Assembly: De Jonge v. Oregon, 299 U. S. 353 
(1937); see also Herndon v. Lowry, 301 U. S. 242 (1937); Hague v. CIO, 307 U. S. 496 (1939). Re- 
ligion: Cantwell v. Connecticut, 310 U. S. 296 (1940); but see Prince v. Massachusetts, 321 U. S. 158 
(1944) (for adults only). Prohibition against establishment of religion: Illinois ex rel. McCollum v. Board 
of Education, 333 U. S. 203 (1948); compare Everson v. Board of Education, 330 U. S. 1 (1947). 
Petition of government for redress of grievances: Bridges v. California, 314 U. S. 252 (1941). See Green, 
supra note 261 passim. 

271 Adamson v. California, 332 U. S. 46 (1947). See Comment, supra note 263. 

*72 Justice Douglas concurred in Justice Black’s opinion, while Justice Murphy, joined by Justice 
Rutledge, wrote a separate dissent in which he approved Black’s position excepting only the novel limi- 
tation that the first section of the Fourteenth Amendment is limited by the Bill of Rights. Id. at 124. 

#78 TJ, at 68 and 92 et seq. 

The original view was well expressed by Justice Harlan’s famous dissent in the Civil Rights Cases, 
109 U. S. 3, 26 (1883): “I cannot resist the conclusion that the substance and spirit of the recent 
amendments of the Constitution have been sacrificed by a subtle and ingenious verbal criticism. . . . 
Constitutional provisions, adopted in the interest of liberty, and for the purpose of securing, through 
national legislation, if need be, rights inhering in a state of freedom, and belonging to American 
citizenship, have been so construed as to defeat the ends the people desired to accomplish . . . which 
they supposed they had accomplished by changes in their fundamental law.” Cf. Watt and Orlikoff, 
The Coming Vindication of Mr. Justice Harlan, 44 Iu. L. Rev. 13 (1949). 

*7 Betts v. Brady, 316 U. S. 455, 462 (1942). The “fair trial” rule was first introduced in this 
case, which involved denial of the right to counsel under the Sixth Amendment. 

#75 333 U. S. 257 (1948). 

276 The conflict in the Court between the incorporation rule and the fair trial rule continues unabated. 
See the dissents similar to those in the Adamson case in Foster v. Illinois, 332 U. S. 134 (1947); Gayes 
v. New York, 332 U. S. 145 (1947); Bute v. Illinois, 333 U. S. 640 (1948). And the more recent, Gibbs 
v. Burke, 69 Sup. Ct. 1247 (1949), in which Justices Black and Douglas concur in the finding that a fair 
trial had been denied in an issue involving the right to counsel, but explicitly state that they “think Betts 
v. Brady should be overruled.” Id. at 1251. 

77 See ¢.g., Uveges v. Commonwealth of Pennsylvania, 69 Sup. Ct. 184 (1949) (failure to pro- 
vide counsel for 17 year old boy held denial of due process). 
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protections are specifically applicable to the states.?"* But even this confusion does 
not interrupt the general trend toward federal supervision. Notice of accusation 
and an impartial tribunal are conceded an essential part of due process,” and 
federal prohibition against coerced confessions in state courts has been recognized 
since Brown v. Mississippi in 1936.%° Other decisions on the scope of the Four- 
teenth Amendment, not involving the incorporation of the Bill of Rights, show simi- 
lar trends. In recent terms, equal protection has been widened by decisions invali- 
dating discriminatory presumptions in state alien land laws,”*’ and prohibitions 
against issuance of commercial fishing licenses to persons ineligible to citizenship;7*? 
and by a narrowing of the equal but separate facilities rule through the requirement 
that educational facilities be furnished as promptly for Negroes as for other groups.7** 
The range of topics included within the scope of the Fourteenth Amendment as 
amplified by the First Amendment enlarges continuously also. Freedom of speech 
and press includes freedom from postal censorship,”** peaceful picketing,”®* and, 
more recently, freedom to use loud-speakers in public streets,2** and to publish 
despite an indefinite prohibitory statute “stories of bloodshed, lust or crime.”?*7 
To these growing national standards, may be added the fact that in determining the 
constitutionality of a statute, the Supreme Court no longer abides by the traditional 
presumption in favor of the statute where civil rights are concerned,”** thus per- 
ceptibly increasing federal supervision. The commerce clause too has been a means 
to national standards. Two notable cases are Edwards v. California*®® and Morgan 
v. Virginia,® where it was held that interstate commerce was burdened by state 
laws forbidding transportation of indigent persons into the state of California, in the 
first case, and segregating Negroes in busses traveling in interstate commerce, in the 
second. From this review, it is apparent that any shift in formal authority from 


278 Qn searches and seizures, see Wolf v. Colorado, 69 Sup. Ct. 1359, 1364 (1949) (Fourteenth 
Amendment does not absorb this Fourth Amendment protection). ‘The direct application of the double 
jeopardy prohibition to states was assumed but not decided in Louisiana v. Resweber, 329 U. S. 459 
(1947), a capital case, in which a second electrocution was held not to be double jeopardy nor to 
infringe the prohibition against cruel and inhuman punishments. 

#79 See Holden v. Hardy, 169 U. S. 366, 389-390 (1898); Cole v. Kansas, 333 U. S. 196 (1948). 
See Green, supra note 261, at 637. For confrontation of witnesses, see Snyder v. Massachusetts, 291 
U. S. 97, 131 (1934). 

280 507 U. S. 278 (1936); Chambers v. Florida, 309 U. S. 227 (1940); but see Lisenba v. California, 
314 U. S. 219 (1941). In the past term of the Court see Watts v. Indiana, 69 Sup. Ct. 1347 (1949); 
Turner v. Commonwealth of Pennsylvania, 69 Sup. Ct. 1352 (1949); Harris v. South Carolina, 69 Sup. 
Ct. 2354 (1949). 

*81 Oyama v. California, 332 U. S. 633 (1948). 

#82 Takahashi v. Fish and Game Commission, 334 U. S. 410 (1948). 

288 Sipuel v. Board of Regents, 332 U. S. 631 (1948). 

#84 Hannegan v. Esquire, 327 U. S. 146 (1946). 

285 Thornhill v. Alabama, 310 U. S. 88 (1940). But see Giboney v. Empire Storage & Ice Co. 
Sup. Ct. 684 (1949). 

286 Saia v. New York, 334 U. S. 558 (1948); Sut see Kovacs v. Cooper, 69 Sup. Ct. 448 (1949). 
*87 Winters v. New York, 333 U. S. 507 (1948). 

288 See Justice Stone in United States v. Carolene Products, 304 U. S. 144, 152, n. 4 (1938). See 
also Fellman, supra note 262, at 348. 

289 314 U. S. 160 (1941). 200 328 U. S. 323 (1946). 
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the states to the Federal Government that might occur by our joining in an inter- 
national covenant to secure human rights could only anticipate a development al- 
ready rapidly going forward under other powers, a development which promises a 
comprehensive structure of constitutional doctrine, national in its application and 
adequate to secure the national interest. 

It may, in conclusion, be emphasized that the bar leaders’ recommendation of 
the slow approach to human rights, that it is better to await the evolutionary pro- 
cesses of customary law and not to use agreement, that international law cannot be 
made in the “twinkling of an eye,” misconceives every factor upon which such 
recommendation is based: misconceives the intimate interdependences, if not 
identity, of human rights and security, the world-wide interdependences of peoples 
everywhere; misconceives our obligations under the United Nations Charter, the 
potentialities of new agreement, and even the reach of traditional, customary inter- 
national law, with its fundamental and continuous concern for the welfare of the 
individual human being; misconceives both the scope of federal power under our 
Constitution over matters of international concern and the safeguards imposed by 
the Constitution on the exercise of such power; and, finally, misconceives the in- 
dispensability of human rights protection to a free society and the degree to which 
this nation is becoming, and must be, “one” for human rights as for other values. 
To go slow upon any measure which promises to enhance security, whether con- 
ceived as freedom from simple physical violence or as a broader freedom to pursue 
all values by democratic procedures, may in the contemporary world context be to 
invite destruction. A human rights program alone cannot preclude atomic or 
bacteriological catastrophe, but such a program can bring compellingly to the focus 
of world attention the needs and aspirations of mankind in terms of human dignity 
and may, by cementing loyalties to free society, be able to mobilize such aspirations 
in aid of security rather than destruction. The people of the United States, with 
their existing high standards for the protection of human rights, can have nothing 
whatsoever to lose by a program designed to raise standards everywhere. “The argu- 
ment that the time is not ripe for extending the rule of law in relation to this or 
that proposal,” an English writer urges apropos human rights, “appears to me un- 
sound. Time is a forelock and, after great wars and great upheavals, that forelock 
hangs out like a bell-rope and needs to be pulled.”** It can be rational only for the 
United States acting promptly and effectively after its great traditions to assert 
leadership in giving time’s forelock a world-resounding ring. 

2°1.W, Harvey Moore in discussion of International Law and Rights of the Individual, 31 Tr. 
or Gror. Soc. 106 (1945). 
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Tue Roostvett Court: A Stupy 1n Jupiciat Poxitics AND VALUES 1937-1947. By C. 
Herman Pritchett. New York: The Macmillan Co., 1948. Pp. xvi, 314. $5.00. 


A reader with a curious turn of mind might find inspiration in the Bible for an 
alternative title to Pritchett’s interesting statistical study of the Supreme Court since 1937, 
and call it Numbers and Judges. In ten chapters the author counts, tabulates, arranges, 
checks, and cross-checks the nonunanimous opinions of the Court. The text is arranged 
under such puckish labels as “The Multiplication of Division,” “The Right to Go Left,” 
and “Rudder and Bowsprit,” which, although not typical of the mood, are representative 
of the tone which frequently appears. To paraphrase a metaphor quoted by the author,* 
the light touch in his treatment of serious subjects sometimes produces a falsetto where 
organ tones would have been more appropriate. But these aspects of the work are perhaps 
matters of taste. It should be judged on the basis of the two principal characteristics 
that serve to distinguish it from other studies of the judicial process: its use of statistics 
and its view of the Court as a political institution. These will be considered in order. 
Although Pritchett’s work is a bold and praiseworthy effort to advance a much needed 
development of quantitative method in social science, the conclusion to which this reader 
regretfully comes is that the statistical analysis fails to count much that is very significant, 
and the political analysis lacks adequate theory. 

The author says at the outset that he is undertaking to study the politics and values 
of the Roosevelt Court through the nonunanimous opinions handed down by the judges. 
The reason that the author chooses to count nonunanimous opinions is that a “unanimous 
judicial decision throws little light upon what Walton Hamilton calls ‘deliberation in 
process’ . . . A unanimous opinion is a composite and quasi-anonymous product, largely 
valueless for purposes of understanding the values and motivation of individual justices.” 
Nonunanimous opinions, however, remove the veil of mystery from the quasi- 
anonymous obscurity of the composite unanimous opinion. At the least nonunani- 
mous opinions give a tug at the veil, for “the fact of disagreement demonstrates that the 
members of the Court are operating on different assumptions, that their inarticulate major 
premises are dissimilar, that their value systems are differently constructed and weighted, 
that their political, economic, and social views contrast in important respects.” Admitting 
so much, the reader wonders whether the numerical count is the important thing, rather 
than a qualitative analysis of the different assumptions, the competing value systems, and 
the political, economic and social views expounded. It is the count, however, and not 
the assumptions which is the centerpiece of Pritchett’s discussion. It is the quantities 
and not the contents of the nonunanimous opinions that are offered to the reader as the 
principal fare of the text. This concentration on the statistical aspect of decision-making 
permits the reader to conclude that Justice Murphy must be twice as much attached to 
freedom of speech as Justice Black, and six times as attached as Justice Frankfurter. 
Murphy is rated 100 per cent on freedom of speech, Black, 50 per cent, and Frankfurter, 
17 per cent. 

Each case is assumed to be equal to every other case for purposes of counting. The 


1P. 50. *P, xii. ® Ibid. 
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author does not weight any cases. All are of the same size, density, weight, texture, and 
tensility. The statistical method, however, is valid only if the things counted are com- 
parable with each other. If they are not substantively and qualitatively comparable, to 
count them in categories reduces their common characteristic to the single aspect of 
numerability. Asparagus tips and second basemen are comparable to each other only in 
that the formal mathematical properties of the integer one apply to them. From a study 
of asparagus tips and second basemen in their mathematical relations, one can draw 
mathematical conclusions only, since this is the only characteristic they possess in common. 
Exercises like this shed no light on such questions as why the second baseman missed a 
double play ball, or why the asparagus grows like a hatrack unless it is firmly constrained. 
Holmes and Brandeis do not become identical because they appear together in dissent. 

Although the purely mathematical properties of nonunanimous opinions should lead 
the author only to mathematical conclusions, he imports a substantive content into the 
equations to which his figures lead him. This is done vi et armis, as the old trespass 
cases used to say, since the properties of the numbers used can only be mathematical, and 
any nonmathematical property must originate in a nonmathematical frame of inquiry. 
Thus, to say that the number six is yellow, is to join to the mathematical characteristics 
of the number six, a quality of visible phenomena, distinct from number. Or, to say of 
any recurrent union of justices that they are “conservative” or “liberal” is to invest their 
number with the qualitative judgment which the adjectives import. But the formulation 
of the qualitative judgment does not emerge from the number. The conclusion that the 
three dissenters in the Butler case of 1936 were “liberal” does not emerge with helpless 
inevitability from the number three, but from a judgment about public policy to which 
the number three is irrelevant. 

In an obscure page* the author rejects the adjectives “liberal” and “conservative” in 
favor of “left,” “right,” and “center.” He says that in accordance with normal usage, 
“left” will designate the more “liberal” side of the Court and “right” will designate the 
“conservative.” But, he warns that “the terms are to be construed in a strictly relative 
sense indicating direction of deviation away from the majority view of the Court at any 
given time, and are not intended to convey any fixed connotation or impute the possession 
of any definite set of political principles.”® It would seem here that the warning eats up 
the usage. By this standard, McReynolds, Sutherland, Butler, and Van Devanter were 
to the “left” of the Court in the Labor Cases of 1937, because they deviated away from 
the majority view of the Court at this given time. It is difficult to see how their “leftish” 
position on this (to them) melancholy occasion can be construed as being “in accordance 
with normal usage.” In brief, left and right for Pritchett mean liberal and conservative, 
unless they mean dissent and majority. After the reader has settled this paradox in his 
mind, however, bafflement greets the discovery® that the 1937-1938 Court was in the 
hands of a majority (which means the right wing) which was made up of center and 
left wing members. 

The confusion created by these classifications is well illustrated by the way in which 
they are used. The author says at one place, “With four Roosevelt appointees on the 
Court, and constituting its entire left wing, the general leftward direction of the Court’s 
movement began to be evident.”? But since left means deviation from the majority, it 
would appear that the left had moved into the dissent until it became the majority when 
it became the right. The metaphorical confusion is also labyrinthine. For example, 
although “Roberts definitely committed himself to the right wing,” Black continued “to 
play rather deep in left field.”® We learn that the right wing has an “outer fringe,”® 


*P, 34. ® Ibid. *P, 35. oP, ~'P: 237. *p. 38. 
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although no mention is made of an inner fringe. The light seems to be bad where these 
wild metaphors dwell, for Frankfurter could maintain “his position only faintly to the 
left of center.”1° Roberts was in even more of a gloom, since he had to take “up Mc- 
Reynolds’ torch on the far right . . .”!1 Despite his disclaimer that left and right do not 
refer to any definite set of principles, the author freely uses the customary newspaper con- 
notations, as in the statement that Stone opened his career in the Court on the far left, 
and closed it on the far right.12 The evidence adduced to support this statement is the 
fact that Stone was frequently in the minority in both periods. This deviation from the 
majority should have permitted him to close his career on the left as he began it, if indeed 
the author of the Cement case of 1925 began it there. 

One may wonder whether the statistical method as it is used in this book does more 
than document the obvious, when it doesn’t obscure it. Readers of the opinions of the 
Supreme Court since 1937 know that it has tended to split often. Of what value is it to 
know the frequency distribution of these disagreements without knowing and evaluating 
the disagreements themselves? Can the statistical method aid in making this evaluation? 
It does not seem to have helped very much in the instant text. This does not mean that 
some effort isn’t made to make such appraisals. The point is that a slide rule won’t help. 
The total result is a little like the baseball averages. We know how the judges batted 
but it is never very clear what kind of ball they have been hitting nor, at some points, 
what the game is. Or, without making any invidious comparisons, the statistical part of 
Pritchett’s book is a kind of judicial Kinsey Report in which the objective fact of making 
common causes is elaborately investigated, but in which the manifold and subtle influences 
of mind and feeling that influence the choices made by judges are ignored. 

The author seems aware of the limitations of his method, and in fact he throws away 
his slide rule whenever he considers the plight into which the Court has got itself. In 
Chapter Ten, “The Plight of a Liberal Court,” there is no evidence that the author relies 
at all upon the statistical method. 

Statistics to one side—Pritchett says of the Court in one place that it is a judicial 
body “predominantly engaged in hearing public law controversies, and its judges have 
an opportunity to influence public policy which seems shocking to those familiar with 
the more limited scope for judicial discretion found in the legal systems of most other 
countries.”13 It is from the point of view of the political scientist, then, rather than 
the lawyer that the Supreme Court is observed by Pritchett, a fruitful way of viewing 
the work of the judges, and one not enough used, unfortunately. This approach, as 
Pritchett says, brings into the scope of inquiry the “social and psychological origins of 
judicial attitudes and the influence of individual predilections on the development of 
law.”14 To this, it may be added that other objects of inquiry are also relevant to a 
political study of the judicial process. In particular, it is important to know how the 
Court as a political institution has affected and now affects the fundamental distribution 
of power in the American society. Moreover, a thorough political approach may usefully 
concern itself with the political obligations of the judges as holders of the public power. 
Although Pritchett intersperses the text with comments about the personal predilections 
of judges, and essays tentative sociological explanations about their behavior, the reader 
misses the absence of a comprehensive political organizing idea that will help to combine 
the numerous shrewd insights, which are otherwise in the nature of a miscellany. The 
Court, as Pritchett recognizes, “is a political institution performing a political function.”?® 
The text does not disclose a systematic political theory that will help to interpret and 
clarify what this institution does, and what its function is. 
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The absence of adequate theory troubles Pritchett’s analysis of two principal aspects 
of the Court’s work: the reason for its change of view after 1937, and what may be called 
the ambivalent approach to cases involving economic regulation and those involving civil 
liberties. As to the first, Pritchett suggests that geography may have produced the con- 
servative characteristics of Van Devanter, Sutherland, McReynolds, and Butler. They grew 
up and made great careers for themselves out of the pioneer life of the frontier. Such 
propositions are dubious and the frontier thesis has been riddled if not sunk in the last 
twenty years by such writers as Wright, Hacker, Dierson, and Hayes. If it is an explana- 
tion of the conservatism of the four justices, it should also serve to explain Floyd B. 
Olson, radical former governor of Minnesota, who grew up in the same community as 
Butler, and Andrew Jackson of Tennessee, who made a career on the frontier when it 
really was one, and considerably before the arrival of McReynolds. As for Van Devanter, 
he represented the Wyoming point of view on matters of conservation and Indians, but 
relatively little else, and Sutherland was born in England. Of the new members of the 
Court, appointed after 1937, the most consistently liberal bloc, according to Pritchett, is 
Black of Alabama, Murphy of Michigan, and Douglas from the state of Washington. 
None of them originated or built a career in Boston, New York, or Philadelphia, although 
exposure to an “Atlantic” influence was the common characteristic of pre-1937 left and 
center blocs. If geography explains the line-up of the justices before 1937, it fails to 
explain it after, and must therefore be rejected as an explanation of the shift in view. 

Pritchett himself suggests two criteria “for judging the Court’s competence in its 
political role.” The first is the representative quality of its decisions. The second is the 
ability to distinguish “those constitutional limitations which are necessary conditions for 
the healthful operation of a free domocratic society, from limitations which have no 
firmer basis than custom or class advantage or vested interest.”17 The Court before 1937 
was unrepresentative (in the sense that it was out of step with the country), and it had 
not distinguished those constitutional limitations which are the necessary conditions for 
the healthful operation of a free democratic society from other kinds. Since the beginning 
of the Republic, the Court has survived as an integrated part of the American political 
process because over periods of time it has made itself representative. The process gen- 
erally speaking has been a slow one. If it is true that the Court follows the election 
returns it has done so at a discreet distance. Its difficulty in 1935-1937 was that it was 
following the election returns of 1900. When it realized that the cost of this willful 
behavior might be the integrity of the Court itself, it became representative. Or more 
specifically, Roberts and Hughes changed from one side of the Court to the other to 
make a new majority. In short, the change took place because the judges found it no 
longer possible to hold out against the plain desire of the electorate for social and 
economic legislation as reflected in the programs and policies of their representatives in 
the Congress and the White House. 

One of the functions that the 1937 Court had to perform, speaking politically, was 
to clear the way for legislation hitherto impeded by the decisions of the Court itself. 
By Pritchett’s count, there were thirty-two precedents directly or unmistakably overruled 
between 1937 and 1946, including two precedents set by the post-1937 Court itself. The 
number was great because the pre-1937 Court had set up formidable barriers to the 
establishment of the authority of the Federal Government in the fields of social service 
and economic regulation. Of this considerable traffic in the disposal of unwanted 
precedents, Pritchett says, “The compulsion exercised by the principle of stare decisis is 
the compulsion of the beaten track.... All things considered, the Roosevelt Court has 


2°, 20, 17 Pp, 21-22. 























Boox Reviews 541 


strayed very little from it ...”48 This conclusion would seem to follow from the evidence 
only with reluctance. Al// things would not seem to have been considered in the judgment 
that the overruling of thirty-two precedents in eleven years or so is not abnormal. This 
period might usefully have been compared with corresponding periods of the past. 
The guess may be ventured that, “all things considered,” the Roosevelt Court showed a 
marked increase in overrulings over any similar period in the past, for its political function 
was to reconcile previous judicial interpretations of the Constitution with the new popu- 
lar demand for social services and economic regulations, and the task was a great one. 
One may properly think of the Roosevelt Court in this period as engaged in the job 
of amending the Constitution judicially. It sat more as a convention than a court or a 
legislature. Pritchett adds that it has not denied the value of precedents or ignored 
society’s psychological security. But stare decisis can be applied only when the funda- 
mental pattern of political power is clear and there is no dispute over the principal 
structure. The Court in this period has been groping to define the outlines of that 
structure and the shape of that pattern. And it is in this that the clue to the multiple 
opinions must be sought and may be found. 

As Pritchett well points out, the detractors of the Roosevelt appointments were pre- 
pared to criticize them as rubber stamp judges, but came to criticize them for too fre- 
quent dissents, and a seeming inability to make up their minds. As he further observes, 
however, “Basically, the dissents and the concurrences which characterize the Roosevelt 
Court reflect the conflicts of a society faced with unprecedented new problems of public 
policy and the deadly earnest in which the Court is considering proposed solutions.”?® 
This is the key to the post-1937 Court, it seems to me. It is to be wished that Pritchett 
had taken this as his text and expounded on it in the space he devotes to numbers. Such 
an exposition would have made a strong contribution to the literature of constitutional 
theory and politics. But the author’s keen insight is hidden away at the end of some 
remarks about dissents and concurrences. The statistical apparatus adds nothing to the 
verification of this hypothesis about the post-1937 Court. The most that the statistical 
data do is clutter up the text with tables. As indicated above, they afford no insight into 
the subtle complexity of the choices which the judges must make in finding methods of 
conciliating the conflicts of a society faced with unprecedented new problems of public 
policy. 

The lack of adequate theory—to repeat—troubles Pritchett’s analysis of the significance 
of the crisis of 1937. It also prevents him from properly evaluating the new role of the 
Court in dealing with social and economic legislation on the one hand, and civil liberties 
cases on the other. He points out in the chapter on “Economic Regulation and Legis- 
lative Supremacy” that the Roosevelt Court has adopted the Holmes philosophy of 
legislative supremacy where the question concerns the power of the Federal Government 
to supply social services and economic regulation. This new attitude, as he says, has 
resulted in “an almost unbroken record of upholding congressional interpretations of 
federal regulatory powers.”*° The Court has also sought to “give the same kind of leeway 
to the states by adopting a lenient attitude in applying the standards of the federal Consti- 
tution to state economic legislation.”*4 It has also tended to allow the Congress to settle 
conflicts of jurisdiction in these fields by statute,?* although its enthusiasm for legislative 
supremacy has abated somewhat since its first years.?* 

With respect to civil liberties, however, it is the judiciary that has become supreme 
and not the legislature. Indeed the judges act upon the presumption that legislation 
dealing with civil liberties is unconstitutional, in contrast to the assumption that legisla- 
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tion dealing with social services and economic regulation is valid. Pritchett’s explanation 
is that “the Roosevelt Court no more than its predecessors has been willing to yield to 
legislative judgments which challenge its primary values.”*4 The implication is that the 
pre-1937 Court liked property rights and the Roosevelt Court is indifferent to them. 
Contrariwise, the Roosevelt Court likes civil rights and asserts its power to protect 
them. If you happen to like people, you become a civil liberties man. If you happen 
to like property, you support its claims and interest. This does not seem to be very 
helpful in defining the political function of the Court and the political obligation of the 
judges as members of a free democratic society. 

It is difficult to assess these aspects of the work of the judiciary without having in mind 
some political principle against which they can be measured. In fact the dilemma of the 
ambivalent judicial choice is one of the most persistent problems of democratic political 
theory, for it involves one’s views about majority rule and minority rights. Are the 
different assumptions made by the Court with respect to social service and economic 
regulation statutes as against civil liberties statutes consistent with each other? Super- 
ficially they appear not to be. Indeed, they appear to contradict. Justice Frankfurter 
sometimes seems to desire to resolve the evident contradiction in favor of legislative 
supremacy. Other Justices—like Black—employ the ambivalent approach but fumble 
for a theoretical basis that justifies judicial intervention against statutes regulating civil 
rights. In some of Black’s opinions this basis seems to be a disguised modern version 
of natural law doctrines. 

A theoretical framework which resolves this dilemma should supply a workable 
formulation of the obligation of the citizen, and therefore, of the judge, in a free demo- 
cratic society. To achieve such a formulation, it is necessary first to recognize a distinction 
between “policy” and “right.” Policy deals with alternative choices of behavior and 
lends itself to judgments about prudence, sagacity, desirability, feasibility, and the 
like. As when we say that it is better policy to keep taxes low when the economy is 
relatively inactive than to keep them high. In matters of policy, no democratic theory 
will deny that these choices are to be made by the generality of the people, or by repre- 
sentatives of this generality, who may be called to account for their votes on such issues. 
And the way in which policy is changed is for a new majority to be formed which thinks 
that it should be changed. 

Every society functions on the basis of a set of postulates that permits it to survive 
as a society. Democratic societies so function on the premise that majorities must be per- 
mitted to come and go. In a democratic society the franchise is not exhausted with one 
cast of the ballot that produces a majority. Majorities assume the responsibility of 
organizing the public power and formulating policy only on the condition that they will 
do nothing to prevent a new majority from succeeding them. If these conditions did not 
exist, the society would stultify itself. New majorities are formed when men press for 
changes in policy and persuade others to join them in sufficient number. This is possible 
only if men are free to speak, to meet, to write and print, to consult and caucus with 
their representatives, to traffic in ideas. These forms of activity are “rights.” That is to 
say, they may be exercised without permission, and may be asserted against attempts to 
infringe them. 

All of the members of a democratic society must follow the declarations of the majority 
as to policy. In these matters all presumptions must be made in favor of the validity 
of the legislation. No one has a “right” to resist these declarations of policy. Unions 
have no “right” to refuse to obey the Taft-Hartley Act just as employers had no “right” 
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to refuse to obey the National Labor Relations Act of 1935. The “right” of both is to 
form a new majority which will accept and put into effect a new policy of labor relations. 

With respect to the fundamental conditions of a democratic society, however, the 
obligation of the members of that society is different. If the sitting majority undertakes 
to prevent the formation of new majorities by restricting the fundamental freedoms, it is 
the obligation of all members of the society to resist this invasion. In fact it is an obliga- 
tion of individual members of the majority to resist this invasion. 

So far as the judges are concerned, they possess the same rights and obligations as other 
members of the society. With respect to matters of policy it is their obligation to permit 
the fulfillment of the desire of the majority. Hence the presumption in favor of the legis- 
lature in the field of social service and economic regulation. But it is their obligation 
as members of the society to resist invasions of rights which would tend to prevent the 
formation of new majorities. Hence the presumption against the validity of statutes 
regulating civil liberties. This formulation of the principle of political obligation is, of 
course, over-simplified, because of space limitations, and many qualifications would have 
to be made. But it provides a working theory for dealing with the principal aspects of 
the Court’s work in the last dozen or so years. 

Pritchett adverts to some of these matters in his last chapter. He seeks to answer the 
question why the “liberals on the Roosevelt Court [fell] apart after a few brief terms 
of unanimity,””> and he says that there are three reasons which may be suggested apart 
from personal incompatibility: modern liberalism is not a consistent philosophy; the 
liberal judicial tradition is a divided one because Holmes was interested only in rules of 
judicial behavior while Brandeis was interested in programs; and it is easier to develop 
a consistent position when out of power than when in power. Then follows a discourse 
on liberalism and judicial pragmatism, economic liberalism, liberalism and individual 
rights, and activism versus self-restraint. In all of this, Pritchett uses the word “liberal” 
in confusing ways, so that it is never quite clear what he is getting at. He mixes up 
bits of Schlesinger and Commager, with applications of Frankfurter and other judges, 
and winds up with a remarkably inconclusive statement on the political obligations of 
judges. He says that a “policy of judicial activism sponsored by a liberal court is no 
more consistent with the democratic process than a like conservative policy, unless the 
negation of legislative decisions is limited to countering assaults on authentic principles 
of liberty and dignity which must be maintained as essential conditions of a free society.”* 
That is, the judges shouldn’t nullify legislation unless it touches civil liberties. The 
rationale for this conclusion is not to be found in statistics. 
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